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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 12,912 

THE PENNSYLVANIA RAILROAD COMPANY, 

Appellant, 

v. 

ROBERT LIVINGSTON POMEROY, 
EXECUTOR OF THE ESTATE OF 
ELIZABETH EAGAN POMEROY, 

Appellee. 

» 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PETITION FOR REHEARING 


Pursuant to the provisions of Rule 26, the appellee respectfully 
petitions the Court to rehear and reconsider the issues on appeal herein, 
to revoke its decision of November 15, 1956, and to enter in lieu thereof 
a de novo Order affirming the judgment of the District Court on Appeal. 
In support of said petition the appellee respectfully states: 



THE DOCTRINE ANNOUNCED BY THE DECISION OF 
THIS COURT FORECLOSES THE RIGHT OF PLAINTIFF 
TO A JURY DETERMINATION OF THE TRUTHFULNESS 
OR ACCURACY OF THE TESTIMONY OF THE ONLY 
WITNESS IN A WRONGFUL DEATH ACTION. THIS IS 
A DANGEROUS PRECEDENT WHEN THE SOLE WITNESS 
AS TO LIABILITY AND PROXIMATE CAUSE IS AN EM¬ 
PLOYEE OF DEFENDANT. 

The present case involves a wrongful death action by the executor 
of the decedent, Elizabeth E. Pomeroy, who, after last being seen alive 
leaving a coach in which she was a passenger to enter the vestibule, was 
found dead near the tracks of the defendant railroad. She had left the 
coach shortly before the train arrived in Washington, and upon arriving 
in Washington, the ticket collector found the doors of the vestibule open. 
Several theories of negligence were advanced, viz: that the conductor 
failed to reasonably inspect the doors and failed to observe that they 
were open; that he was negligent in his inspection in that the doors were 
not fully closed when inspected, and/or that the latches were defective. 
Since no one witnessed the accident none of these allegations of negli¬ 
gence could be conclusively proved in the absence of an admission by 
the conductor that he had been negligent. It is possible, but not likely, 
that Mrs. Pomeroy committed suicide; 1 it is also possible that Mrs. 
Pomeroy or some third person opened and failed to secure the doors. 

The plaintiff called the conductor, William F. Harrison as a 
witness 2 and learned that it was his duty to collect fares and tickets, 


This possibility has been ruled out by both the District Court and this Court in view of the circum¬ 
stances surrounding the trip. 

2 The plaintiff sought to invoke Rule 43 FRCP, by putting this witness on for cross-examination as 
hostile. The court denied the plaintiff the opportunity to do so, and though it is felt that this was error, 
it was not prejudicial to the plaintiff in light of the jury's verdict. The plaintiff having raised timely 
objection, and the ruling having taken on a prejudicial character by virtue of this court’s ruling on ap¬ 
peal, the plaintiff would like to direct the court's attention to this ruling. It is true that this matter 
is generally considered to be one of discretion, but railroad employees are properly considered hostile 
in a case involving the railroad, Eckenrode v. Penn. R. Co. , 5 Cir. 164 F2d 996, aff'd 335 US 329, 

/Footnote 2 continued on following page/ 




keep his equipment in as good shape as possible, and see to the safety 
of the passengers and that they are received and discharged properly. 

He also testified that when walking through the vestibule of the car in 
which the deceased had been riding, he noticed that the doors were open, 
which he did not consider to be unusual, and closed them. The witness 
was cross examined by the defendant and testified that both halves of 
the door have been seen open ’Tots of times”, but that when going through 
the three cars to which he had been assigned to collect tickets, immedi¬ 
ately after the train had left Baltimore, he did not see any open doors; 
and that he had inspected the cars at Odenton, Maryland, half-way be¬ 
tween Baltimore and Washington, and again at Seabrook, Maryland, 
about 9 minutes from Washington, and did not see any doors open; he 
also testified that upon arriving in Washington, the doors opened smooth¬ 
ly and without difficulty and that he did not notice any defects in them. 3 

The case was submitted to the jury which found for the plaintiff. 

On appeal, this court held that the plaintiff had failed to give the jury 
any evidentiary basis to infer or conclude that the collector had suffi¬ 
cient time and opportunity in the short interval involved to make a 

/ Footnote 2 continued from preceding page7 

and in a case where their testimony is determinative it is clearly an abuse of discretion to rule otherwise. 
The witness was not considered hostile in the present case apparently because he was no longer an em¬ 
ployee and did not act hostile. However, the hostile concept is not confined to employment relation¬ 
ship or to the witness's demeanor. The witness has a personal interest to protect, adverse to die interests 
of the plaintiff, and this should be sufficient to have him declared hostile. In any event, it is certainly 
a fact that the jury should be permitted to consider, and which would justify their disregard of some or 
all of his testimony. 

Q 

The plaintiff had deliberately and cautiously confined direct examination of this witness to the fact 
that the collector, being the person in charge of this coach, had observed the open doors. When the 
defendant broadened its inquiry to include die conduct of the witness during the trip from Baltimore 
to Washington, prior to the disappearance of Mrs. Pomeroy, and die opinion of the witness as to the 
condition of the latches based upon his observation of them, the plaintiff made timely objection on 
the ground that these matters went beyond the scope of direct examination. The Court permitted such 
questioning, and this ruling becomes material in view of this Court’s ruling on appeal. The damaging 
testimony by which the plaintiff has been held to be bound was that elicited by such cross examination, 
in which the interrogator was permitted to suggest the word "inspect" to the witness rather than ask him 
what physical acts he had done which might, upon description, be considered an inspection. Had the 
witness been asked these questions as a witness of the defendant, die plaintiff could have determined 
on cross-examination just what constitutes an inspection; and could have questioned the witness about 
the condition of the door. These were matters of defense which should have been subjected to cross 
examination. See Zumwalt v. Gardner, 8 Cir., 160 F2d 298, 303. 
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further inspection of the doors and that in order to get this question to 
the jury, the plaintiff would have had to have shown that the conductor 
was not occupied with his duties during this time. In other words this 
Court requires the plaintiff as the party having the burden of proof to 
negative the non-negligent probabilities of the ticket collector’s actions 
in order to make out a prima facie case. 

The court also held, with respect to the question of whether the 
doors were not fully closed at the time of the inspection or that there 
were defects in the latching mechanism, that since the collector’s testi¬ 
mony was that the doors were closed at Seabrook and were not defective, 
and there being no evidence to the contrary, that there was nothing to 
justify disbelief of his testimony. (Opinion, P. 12) 

If the plaintiff were concluded by the testimony of this witness 
such a conclusion might follow as a matter of law, but if the plaintiff 
were not so bound, as a matter of law, then the jury would be free to 
disbelieve this testimony, if they could logically and fairly draw infer¬ 
ences contrary thereto. 

Counsel for both parties in this case had examined, verified and 
stipulated that the doors in question were located at the north end of the 
car as it was going south into Washington. The witness testified that 
they were at the south end coming into Washington. This display of 
lack of memory certainly must have been considered by the jury. Fur¬ 
thermore, his testimony indicated that he had an obvious disregard for 
what had happened because he had considered the statement prepared for 
the company as ’’just debris lying around the house” which he burned. 

In addition, the jury would normally have a right to consider the fact 
that, even though he was not exposed to the risk of losing his job, any 
testimony by him which would establish negligence on his part would 
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have been an admission to himself that he was responsible for the death 
of another — an inherently difficult thing to admit. 4 

These factors being present, the precise questions to be raised 
herein are: (a) does the fact that the plaintiff had originally put this 
witness on the stand bind the plaintiff as to everything he said, even on 
cross-examination, and (b) does the fact that his statements made on 
cross-examination were uncontradicted bind the plaintiff as to such 
statements. 

The soundness of the old rule that a party is bound by the testimony 
of his witness is open to serious doubt. Dean Wigmore states, T, There 
is no substantial reason for preserving this rule, — the remnant of a 
primitive notion. " 3 Wigmore on Evidence, 383, 389 (3d Ed., 1940). 
Other writers, such as Morgan, Maguire, Tracy and Ladd have taken 
a like position, as pointed out by Judge Goodrich in an excellent discus¬ 
sion in Johnson v. B& OR. Co. , infra, 208 F. 2d at page 635. The 
rule has been abolished by the Model Code of Evidence framed by the 
American Law Institute, see Rule 106. 

The application of the rule in the present case has been to expand 
it out of proportion even to its original purpose. The rationale of the rule 
is that in calling witnesses a party vouches for their integrity. This does 
not mean that he vouches for their powers of observation, or the com¬ 
pleteness or accuracy of their memories, Maher v. Chicago M & St. 

P. Ry. Co. , 7 Cir., 278F431; Penn R. Co. v. Crouse , 6 Cir., 286 
F376, cert. den. 263 US 699; Hilleary v. Earle Restaurant , D.C.D.C., 
109 F Supp 829; Alamo v. Del Rosario, 69 App. D.C. 47, 98 F2d 328. 

As was said in Canadian Pac. Ry. Co. v. Sullivan , 1 Cir., 126 F 2d 
433, 

’While it is true that a party is bound by his own 
testimony with respect to subjective .matters concerning 

4 The jury had die additional advantage of observing the appearance and conduct of die conductor to aid 
them in determining whether he was a person of suitable qualifications and of sufficient intelligence to be 
intrusted with so responsible a duty. See Keith v. New Haven & N, R. Co. (1885) 3 N. E. 28. 140 Mass 175. 
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which he could not honestly be mistaken, we know 
of no authority which applies the same rule to testi¬ 
mony concerning objective matters about which he 
might honestly be in error. " 

( 

The witness could have been mistaken as to how secure the doors were 
or as to the lack of defects, and the jury may have so concluded, even 
if the plaintiff had to vouch for his integrity. 

i 

It has been stated as a rule that a plaintiff is not bound by the testi- 
mony of the defendant, or his employees; the reason for such a rule is 
that such testimony might be self-serving. Certainly to the extent that 
it is self-serving the plaintiff should not be bound, even more so where 
brought out by the defendant. In Stroud v. U. S ., 5 Cir., 199 F2d 923, 
the Court in analogizing the civil rule in a criminal case stated, 

I 

Tt Where the statement of a party containing 
recitals partly in his favor and partly against him 
is introduced by his adversary in a civil case, the 
party introducing such statement is not concluded 
by the self-serving portions of the statement, nor 
estopped to contradict them. It does not follow that 
every part of such a statement must be credited, or 
that the jury is bound to give equal credit to all parts 
of it. ” 

i 

i 

i 

This Court stated in Dumas v. Clayton, 32 App. D. C. 566, 575: 

"What favorable facts the party calling him ob¬ 
tained from such a witness may be justly regarded 
as wrung from a reluctant and unwilling man, while 
those which are unfavorable may be treated by the 
jury with just that degree of belief which they may 
think is deserved, considering their nature and the 
other circumstances of the case. ” 

The risk of a witness making self-serving, detrimental statements 
arises particularly in cases where the plaintiff is required to put the 
witness on to get the necessary facts. See Abdo et al v. Townsend et al , 
4 Cir, 282 F 476. 


\ 

I 

I 

! 

I 




Since the witness here had his own interest to serve, was required 
to be put on by plaintiff to show that the doors had been open, and had 
testified on cross-examination to things about which he might reason¬ 
ably be mistaken, any of which has been held to raise an exception to 

i 

the general rule, it is felt that the determining factor in the present 
case, which is the distinguishing factor in most of the above-cited cases, 
is that the testimony of the ticket collector was uncontested. 

There is dictum in some cases to the effect that uncontradicted 

• j 

testimony is binding on the party who introduced the witness, but these 

i 

were cases where the plaintiff could offer other proof. There have been 
two cases in which, in an action for wrongful death, it was necessary 
for the plaintiff to call a railroad employee as a witness, and the court 

I 

had to deal directly with the question involved in the present case. 

Klepal v. Penn. R. Co ., S.D.N.Y., 129 FS 668 aff’d 229 F 2d 610; 

Johnson v. B & O R. Co., 3 Cir., 208 F 2d 633.j 5 
— 

! 

In the Klepal case a wrongful death action was brought for the death 
of a man whose body was found torn and scattered along defendant's 
tracks in and round a tunnel through which several of defendant's trains 
had run the night before. The plaintiff alleged that train 86 struck and 
killed decedent and took the testimony of the engineer of this train, who 

• 

stated that he had seen a body in the tunnel but that it was clear of the 
track and not hit by 86. The court found that the defendant had been 
negligent and that the contributory negligence of decedent was not a bar 
because defendant had a last clear chance to avoid the accident. The 
court pointed out that in a death action a plaintiff is not held to as high a 
degree of proof of the cause of the accident as where the injured person 
can himself describe the occurrence, and stated as follows, 

"Finally, the Court as the trier of the fact, no 

less than a jury, is not required to accept as true all 

\ 


5 cf: NLRB v. Servel. Inc., 7 Cir., 149 F2d 542. 


I 
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testimony offered by a witness. Norton's credi¬ 
bility, as an interested witness, the reconcilia¬ 
tion of his conflicting statements, what should be 
accepted and what rejected, the truthfulness or 
accuracy of his testimony whether contradicted 
or not, particularly so where contradiction is im¬ 
possible, is for the trier of the fact." j 

i 

! 

In the Johnson case a wrongful death action was brought for the 
death of a man who was shot and killed by a railroad policeman. The 
plaintiff called the policeman as a witness, and his testimony was that he 
was forced to shoot deceased to save his own life. No third parties were 
present when the killing occurred, and the only person other than the 

i 

witness being dead, there was no testimony to contradict that of this 
witness. The jury found that the killing was not justified and awarded 
damages to the plaintiff. The Court of Appeals affirmed, stating 

"But when witnesses are, called, in some 
stranger's lawsuit, to tell about things they saw, 
heard, or did, there is no reason in logic or com¬ 
mon sense or fairness why the party who calls 
them should have to vouch for everything they 
say. 

* * * 

"Nothing could make the rule look more 
foolish than its application in a case like this. 

Only two people were present when this affray 
occurred and one of them died immediately after." 

It is well settled that where an accident would not have occurred 

i 

had the defendant not been negligent, and the testimony of the plaintiffs 
witness tends to prove that the accident could not have happened, the 
plaintiff is not bound by such testimony, Washington Loan & Trust Co. 
v. Hickey, 78 US App D.C. 59, 137 F2nd 677, even if such testimony 

j 

is uncontradicted and there is no evidence of negligence other than the 
occurrence of the accident, Ziimwalt v . Gardner , 8 Cir., 160 F2d 298. 

Where an accident may have occurred in one of several ways, and the 

i 

physical facts could raise an inference of one of these, it should, as 

I 

a matter of public policy, be submitted to the jury, and the social 

i 

| 

i 

i 
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problem being the same in such a case as in a case where the doctrine 
of res ipsa loquitor is applicable, the rule should be the same. The 
phrase res ipsa loquitor has been described by this court as " . . .nothing 
but a picturesque way of describing a balance of probability on a ques¬ 
tion of fact on which little evidence either way has been presented." 

Robert Livingston Pomeroy v. Penn. R. Co., 96 App. D.C. 128, 223 


I 

F2d 593. Just as in the res ipsa cases, the plaintiffs in the Klepal 
and Johnson cases had to rely upon testimony of a railroad employee. 

Had they been bound by this testimony, then the real wrongdoer, who 
made his employer subject to suit, could have complete control over 
any case in which his alleged wrongdoing could not be explained by virtue 
of the death of the only other person who could explain to the jury what 
had occurred. The defendant in such a case can always put the witness 
on as his own and refute any unfavorable inferences, and the plaintiff 
will have a fair opportunity to subject him to cross-examination. The 
danger of the precedent set by this court in the present case becomes 

more strikingly apparent when it is recalled that in such a case the de- 

j 

fendant can refuse to put on any testimony, but at the same time have 
such a real and actual control over the plaintiff’s case that he can set 

i 

up a defense binding upon the plaintiff even though the jury would not 
accept such a defense were it not binding as a matter of law. It would 
certainly not be consistent with logic and fairness to say that the fact 
that the witness is no longer employed by the defendant could make any 
difference; such a technical argument is not in accord with the realities 
of the witness’s position. 


i 
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CONCLUSION 

l 

|‘ 

Binding the plaintiff below to all the testimony of the conductor 
creates a rule of law which would virtually bar kuits wherein the plain- 
tiff of necessity, was forced to rely on evidence solely within the knowl- 

j | 

edge of an employee of defendant. This doctrine denies the right of 

i . 

plaintiff to have the jury pass upon the truthfulness or accuracy of the 

I ■ 

employee's testimony whether contradicted or pot and is tantamount to 

I 

a deprivation of the right of trial by jury in tha^ respect. 

i 

j % 

Respectfully submitted, 

! 

HYMAN SMOLLAR 

I 

Wyatt Building 
Washington 5, D. C. 

* Attorney for the Petitioner 

i 

i 

i 

i . ■ 

CERTIFICATE OF GOOD FAITH 

'.l . 

The Appellee certifies that this petition is brought in good faith 
and not filed for the purpose of delay and prays that this court may grant 
his within petition and respectfully requests that he may be permitted 

to argue the points therein presented at an ordered rehearing of the 

I ' 

cause. 

i . . 

^ . 

I. 

HYMAN SMOLLAR 
Attorney for the Petitioner 
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No. 12,912 

STATEMENT OF QUESTION PRESENTED 


The question is whether, in a wrongful death action 
against the appellant railroad, the trial court erred 
in not directing a verdict in favor of the appellant 
where the evidence showed that the deceased met her 
death by leaving the appellant’s train through the open 
door of a day coach; that the train was operated 
smoothly and normally; that there were no defects in 
the door; and where there was no evidence showing 
who opened the door or how long it remained open. 
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Hmtrti States (Court of Apppals 

Fob the Distbict op Columbia Cibcuit 


No. 12,912 


The Pennsylvania Railboad Company, 

Appellant, 

v. 

Robebt Livingston Pomeboy, Executor of the 
Estate of Elizabeth Eagan Pomeroy, 

AppeiUee. 

Appeal* from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a wrongful death action seeking damages in ex¬ 
cess of $3,000 for the death of Elizabeth Eagan Pomeroy. 
The United States District Court for the District of Co¬ 
lumbia took jurisdiction over this case pursuant to Title 11, 
§11-306 of the District of Columbia Code (1940). After 
trial below, the case was submitted to the jury which 
returned a verdict in the amount of $16,708.50 for the 
plaintiff (appellee). This Court has jurisdiction over 
this appeal under Title 28, U.S.C., sec. 129L 
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STATEMENT OP CASE 

This is a case involving the unexplained and nnexplain¬ 
able departure of a passenger from a moving train of 
The Pennsylvania Railroad Company. 

On September 5, 1950, Mrs. Elizabeth Eagan Pomeroy, 
the deceased, and her husband, Eugene C. Pomeroy, 
boarded a Pennsylvania Railroad train at Trenton, New 
Jersey, bound for Washington, D. C. (J.A. 39, Tr. 54). 

The train was made up from front to rear of an 
engine, two baggage cars, eight day coaches, a dining 
car, three parlor cars and three sleeping cars. Mr. and 
Mrs. Pomeroy rode in day coach No. 1708, which was the 
seventh day coach in line. (J.A. 52, Tr. 75-76). 

Shortly before the train reached Washington, Mrs. 
Pomeroy, who was seated to the rear of Mr. Pomeroy, 
attracted her husband’s attention and beckoned him 
to come back to her seat. (J.A. 43, Tr. 61). He went 
back and at that moment was conscious of the fact that 
the train had begun to slow down. (J.A. 50, Tr. 72). 
Mr. Pomeroy testified as follows with respect to the con¬ 
versation between him and Mrs. Pomeroy: 

“Q Did she have any conversation with you 
about going to the back of the cart 

“A Yes, she said that she was going to get a 
little fresh air. 

“Q Did she complain about the way she was 
feeling? 

“A No, only she felt very warm, that her arms 
seemed to be warm. 

“Q Now, this was just before getting into Union 
Station, is that correct? 

“A That is right. 

“Q Now, can you tell us what happened after 
that, if you know? 

“A I don’t know. 

“Q Well, in any event, did you get up and take 
the baggage down? 
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“A I did after she had left the seat. 

“Q Are yon able to tell ns any point on the 
Pennsylvania right-of-way where she left yon, or 
talked to yon? 

“A I don’t know, sir. 

“Q Now, that was the last time yon saw yonr 
wife alive, is that correct? 

“A That is correct. 

“Q That is, she walked to the back end of the 
car and yon never saw her again, is that correct, 
alive? 

“A That is correct.” (JA. 43-44, Tr. 62) 

Mrs. Pomeroy was never again seen alive. The parties 
stipulated that she left the train through the right rear 
door of coach No. 1708, and met her death when she 
struck the ground. 

Mr. Pomeroy testified he recalled no unusual motion 
of the train from the time Mrs. Pomeroy left her seat 
until the train arrived in Washington. In answer to a 
question as to whether the train was being operated in a 
normal manner, he answered: “It seemed so to me.” (J.A. 
50, Tr. 72). 

« 

Mrs. Pomeroy’s body was found several hours later 
on the right side of the tracks at the base of railroad 
signal bridge 1338/1339. (J.A. 52, Tr. 75). This signal 
bridge is 600 feet from the end of a 2800-foot curve to 
the left in the tracks going towards Washington. This 
curve was described by plaintiff’s witness as being a 
one-degree curve and a “very moderate” curve. He also 
stated that the curve is banked to the left to offset cen¬ 
trifugal force. (JA. 22-23, Tr. 22-23). The speed limit 
on this curve is 80 miles per hour (JA. 23, Tr. 23-24) but 
there was no evidence as to the speed of the train. 

The ticket collector assigned to coach No. 1708 (who 
was not employed by the appellant at the time of the 
trial) testified that his assignment was the last three 
coaches: ie., coach No. 1708, the coach ahead of No. 
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1708, and the coach behind No. 1708. (J.A. 25, 29, Tr. 27, 
35). When the train left Baltimore, all of the vestibule 
doors were closed in coach No. 1708 as well as in the other 
coaches to the front and rear of coach No. 1708 to 
which he was assigned. (J.A. 30, Tr. 35). He made an 
inspection of his coaches as the train passed through 
Odenton, Maryland, about half way between Baltimore 
and Washington, and again found all doors closed. (JJL 
32, Tr. 39). He made another inspection of his coaches 
as the train passed through Seabrook, Maryland, about 
9.02 miles from the point where Mrs. Pomeroy’s body 
was found, and once again found all doors closed. (J.A. 
32, 52, Tr. 39-40). 

Shortly after his inspection at Seabrook, the ticket col¬ 
lector started through his three coaches again to an¬ 
nounce arrival in Washington. As he entered the vesti¬ 
bule at the rear of coach No. 1708, he found both halves 
of the double door on the right side of the coach open 
and swinging free. (J.A. 26, 28, Tr. 28, 32). At this 
time, the train was about a mile beyond the place where 
Mrs. Pomeroy’s body was later found. (J.A. 18, Tr. 6). 
The ticket collector immediately shut the doors and con¬ 
tinued on through his coaches. (J.A. 26, Tr. 28). He 
testified that it was not unusual for him to find an open 
door on a moving train. (J.A. 26, 27, Tr. 29-30). 

The door which was found open (and through which 
it is stipulated that Mrs. Pomeroy fell) consisted of an 
upper half and a lower half. The top half is opened by 
pushing up a handle located above five feet above the 
floor of the car, then pulling the door back with a latch. 
The bottom half of the door will not open until the top 
half is unlatched. When this is done, the bottom half is 
opened by turning a handle or knob not unlike the knob 
of an ordinary door. (J.A. 35, Tr. 45-46). 

The ticket collector testified that the two halves of the 
door were in good working condition, opened smoothly 
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and easily, and were without defects. (J.A. 35-36, Tr. 
45-47). He also testified that there were handholds for 
passengers in the vestibule about five feet above the floor 
level, and that a sign in the vestibule warned passengers 
to keep off of the platform while the train was in motion. 
(J.A. 33-34, Tr. 42-44). 

Mr. Pomeroy testified that his wife had ridden many 
times before on coaches of the same type as coach No. 
1708. As a matter of fact, she had travelled alone to 
Hopewell, New Jersey, just a few days prior to her 
death. (J.A. 50, Tr. 72-73). Mr. Pomeroy also testified 
that, although Mrs. Pomeroy “never was a strong 
woman”, she was just prior to her death “perfectly cap¬ 
able and normal and healthy.” (J.A. 50, Tr. 72). 

There was no evidence as to who opened the vestibule 
door at the rear end of coach No. 1708. 

There was no evidence as to why the vestibule door 
at the rear end of coach No. 1708 was opened. 

There was no evidence as to how long the vestibule 
door at the rear end of coach No. 1708 remained open, 
except there was evidence from which it could be deduced 
that the door could have been open for a period of any¬ 
where from a few seconds to seven or eight minutes. 

There was no evidence as to how or why Mrs. Pomeroy 
went through the rear door of coach No. 1708, except 
there was evidence that she went to the rear of the car 
because she felt very warm and wanted to get some 
fresh air. 

There was no evidence of any jerk, bump, lurch or un¬ 
usual motion of the train; on the contrary, there was 
affirmative proof that the train was operated normally 
and smoothly. 

There was no evidence that the door through which 
Mrs. Pomeroy left the train was defective; on the con- 
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trary, there was affirmative evidence that the door was 
not defective and that it opened smoothly and easily. 

After the close of the appellee’s case, the appellant made 
a motion for a directed verdict which was denied. The 
appellant offered no evidence and rested its case on the 
appellee’s evidence. Thereafter, the jury returned a ver¬ 
dict for the appellee in the amount of $16,708.50. 

Appellant filed a motion for judgment notwithstanding 
the verdict or in the alternative for a new trial. That 
motion was denied by the trial court. 

STATEMENT OF POINTS 

1. The trial court erred in not directing a verdict for 
the defendant (appellant) at the close of all of the evi¬ 
dence because there was no evidence from which the jury 
could find that the defendant (appellant) was negligent. 

2. Having submitted the case to the jury, and a ver¬ 
dict having been rendered against the defendant (appel¬ 
lant), the trial court erred in not setting the verdict aside 
and giving judgment to the defendant (appellant) not¬ 
withstanding the verdict, or in not granting a new trial. 

SUMMARY OF ARGUMENT 

This case was submitted to the jury by the trial court 
on the theory that under all the circumstances a reason¬ 
able man could have concluded that the right rear door 
of coach No. 1708 was open before Mrs. Pomeroy reached 
the vestibule, and had been open for so long a time that 
the agents of the appellant, in the exercise of the high 
degree of care owing Mrs. Pomeroy, should have dis¬ 
covered the door and closed it before she reached the 
vestibule. 

The trial court also concluded that a reasonable man 
could have found that Mrs. Pomeroy went to the vesti- 
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bnle to get some fresh air; that just as she reached the 
platform the train rounded the curve; and that she was 
thrown through the open door by centrifugal force. 

These conclusions can be reached only if by specula¬ 
tion and guesswork vital missing facts are added to the 
evidence introduced at the trial, and only by ignoring 
uncontradicted evidence to the contrary. 

The only evidence introduced concerning the curve in 
the tracks was that it was a one-degree curve and a “very 
moderate” curve, and that it was banked to the left to 
offset centrifugal force. 

Moreover, Mr. Pomeroy testified that there was no 
unusual motion from the time Mrs. Pomeroy left her seat 
until the time the train reached Union Station. There is 
thus no basis for the Court’s holding that a reasonable 
man could conclude that Mrs. Pomeroy was thrown 
through the open door by centrifugal force as the train 
rounded the curve. In common experience, a lurch or 
force strong enough to hurl a perfectly normal or healthy 
woman from a train would have been at least felt by her 
husband, who was in the same car. 

The only evidence bearing on the question of the length 
of time the door was open before Mrs. Pomeroy went 
through it was that it could have been open for no longer 
than seven or eight minutes. It may have been open 
for ten seconds or one minute or three minutes. No one 
knows or ever will know how long that door was open. 
How can it possibly be said, then, that the door was 
open for so long a time that the agents of the appellant 
violated some duty to Mrs. Pomeroy by failing to dis¬ 
cover it and close it? 

No one knows who opened the door. It may have been 
opened by an agent of the appellant; it may have been 
opened by a stranger; the probability is that it was 
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opened by Mrs. Pomeroy, since she went to the vestibule 
for the stated purpose of getting fresh air. 

To hold the appellant liable under these circumstances 
would be to hold either that the appellant is the insurer 
of the safety of its passengers or that in order to comply 
with its duty to its passengers it must maintain a con¬ 
tinuous guard in each vestibule when its trains are in 
motion, or both. That is not the law. 

No cases have been found which hold that evidence of 
an open door in a railroad car and the fall of a pas¬ 
senger through it, without more, is sufficient to hold the 
railroad carrier liable for the death or injury of the 
passenger. In all of the cases holding the carrier liable 
as a result of such a fall, there has been proof of some 
negligent act or omission on the part of the railroad— 
such as an unusual lurch or a jerk or a failure to light 
the vestibule. 

Not only was there no evidence of specific negligence 
on the part of the appellant, there also was no basis for 
the application of the doctrine of res ipsa loquitur in 
this case. None of the three elements necessary for the 
application of the doctrine was present. The cause of the 
accident is not known; the appellant did not have the 
requisite control over the vestibule; and this was not 
the kind of accident which would be unlikely to occur 
unless the appellant had been negligent. Accordingly, 
this Court should affirm the trial court’s refusal to in¬ 
struct the jury on the doctrine of res ipsa loquitur. 

ARGUMENT 

I 

There Was No Evidence to Support the Jury’s Finding 
of Specific Negligence on the Part of Appellant 

The trial court refused to give an instruction on the 
doctrine of res ipsa loquitur, and the case was submitted 
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to the jury on the qnestion of whether Mrs. Pomeroy’s 
death was proximately caused by the specific negligence 
of the appellant. 

As stated heretofore, there was affirmative evidence 
that the train was operated smoothly and normally with 
no lurch, jerk, bump or unusual motion, and also af¬ 
firmative evidence that the two halves of the door through 
which Mrs. Pomeroy left the train were in good condi¬ 
tion, without defect, and opened easily and smoothly. This 
being so, the case was submitted to the jury on a theory 
that it could find that the door was open before Mrs. 
Pomeroy reached the vestibule and the appellant violated 
the duty owing Mrs. Pomeroy by failing to discover the 
open door sooner. 

The trial court, in denying appellant’s motion for 
judgment notwithstanding the verdict, held that a rea¬ 
sonable man could have concluded under all of the cir¬ 
cumstances that the appellant’s agent failed to exercise 
the highest degree of care in not keeping closer scrutiny 
and check on his three coaches, and in not finding the 
open door before Mrs. Pomeroy went through it. 

The trial court also held that a reasonable man could 
have concluded that “Mrs. Pomeroy, feeling warm, en¬ 
tered the vestibule of the coach to get some fresh air; 
that the doors were open when she entered the vestibule; 
and that, as the train passed around the curve, she was 
thrown through the open door by the operation of the 
train, notwithstanding the banking to offset the effect of 
centrifugal force.” 

Appellant submits that a reasonable man could reach 
such conclusions only on the basis of speculation and 
guess work, and only by completely ignoring affirmative 
and uncontradicted evidence to the contrary. 

The conclusion that Mrs. Pomeroy was thrown through 
the open door by the operation of the train, notwith- 
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standing the banking of the tracks, has no basis in the 
evidence. In fact, the evidence can snpport only the op¬ 
posite conclusion. Plaintiff’s witness testified that this 
moderate one-degree curve was banked to offset certrifu- 
gal force. Moreover, Mr. Pomeroy testified that he re¬ 
called no unusual motion of the train from the time Mrs. 
Pomeroy left her seat until the train reached Union 
Station. The record contains no other evidence on this 
subject, and hence there is no question here of weighing 
evidence. There simply was no evidence to contradict the 
facts that the curve was very moderate, that the track was 
banked and that centrifugal force was offset thereby. 
Under the circumstances, we do not understand how a 
reasonable man (or indeed an unreasonable one) could 
conclude that the motion of the train hurled Mrs. Pom¬ 
eroy out of the door. 

Moreover, only by speculation and guessing would a 
reasonable man have concluded that the two halves of 
the door remained open any given length of time before 
appellant’s employee discovered them, or that they were 
open when Mrs. Pomeroy reached the vestibule. 

The door was inspected as the train passed through 
Seabrook, Maryland, 9.02 miles from the point where 
Mrs. Pomeroy’s body was found. The ticket collector 
found the open door about a mile beyond that point. The 
jury could have concluded that the train was going 80 
miles an hour as it approached the curve, but that it 
had slowed down before Mrs. Pomeroy started toward 
the rear of coach No. 1708. 

On the basis of that speed, the jury could have con¬ 
cluded that the elapsed time between the inspection of 
the rear vestibule of coach No. 1708 at Seabrook and 
the inspection beyond the point where Mrs. Pomeroy’s 
body was found was from seven to eight minutes. Some 
of this period necessarily was utilized by the ticket col- 
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lector in walking the length of his three coaches and part 
way back. 

The fact that a maximum of seven or eight minutes 
may have elapsed between the time that the ticket col¬ 
lector saw the two halves of the door closed and the time 
when he saw them open cannot be a basis for the crucial 
finding of how long the door was actually open before 
the ticket collector discovered it. The only proof which 
gives any inkling as to that vital fact is that the door 
could have been open no longer than seven or eight 
minutes. 

An example may clarify the point. A man goes out of 
a room having two entrances, leaving a light burning and 
closes the door. Seven or eight minutes later he returns, 
opens the door and finds the light out. Subsequent in¬ 
vestigation establishes that the bulb has been loosened in 
its socket. Obviously, these facts establish that someone 
turned the bulb in its socket during the seven or eight 
minute span the man was absent from the room. But 
they give no basis for determining who did the act and 
when the bulb was turned. Was it a split second after 
he closed the door on the way out; a split second before 
he opened the door on his return; two minutes after 
he had left; five minutes after he had left? The fact 
that the light was out after seven or eight minutes is 
no evidence that the light was out for any particular 
length of time. 

Just so in the case of the rear vestibule door of coach 
No. 1708. The door could have been opened ten seconds 
or one minute or three minutes or six minutes after it 
was inspected at Seabrook. The door could have been 
opened by a stranger. Actually, the only reasonable con¬ 
clusion on the basis of the evidence is that the door was 
opened by Mrs. Pomeroy because she went into the vesti¬ 
bule for the stated purpose of getting fresh air because 
she felt very warm. 
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The jury’s finding that the door remained open for a 
period of time within which the agents of the appellant, 
in the exercise of the degree of care required by law, 
should have discovered it necessarily had to be based 
upon speculation and guess work. Neither the jury nor 
any one else can supply the vital missing facts as to 
when the door was opened, how long the door remained 
open and who opened it. 

This Court has said that the issue of negligence of 
a defendant may not be submitted to the jury where the 
cause of the plaintiff’s injury is so uncertain as to be a 
matter of surmise and speculation as to whether the 
injuries were due to a cause for which the defendant is 
liable. Thus, in Kiefer v. Capital Transit Co., — U.S. 
App. D.C. —, 214 F.2d 241 (1954), the United States 
Court of Appeals for the District of Columbia Circuit, 
in a per curiam opinion, stated: 

“. . . In an action for damages alleged to have 
; been caused by the negligence of the appellee, in 
connection with a fall of appellant in alighting from 
one of appellee’s buses, the District Court at the 
conclusion of appellant’s case directed a verdict in 
favor of appellee because of insufficient evidence of 
negligence. We affirm. The cause of the fall was left 
in such uncertainty at the conclusion of appellant’s 
case that to permit the jury to attribute the claimed 
injuries to the negligence of appellee would be too 
speculative to warrant submission of the issue to 
them.” (214 F.2d at 242). 

Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 
127 F.2d 329 (1942) was a res ipsa loquitur case, but it 
demonstrates that it is clear error to permit a jury to 
take a case which requires it to speculate or guess as to 
the cause of the plaintiff’s injury. In that case this 
Court said: 

“Where the res ipsa loquitur doctrine is ap¬ 
plicable, it means no more than that the party claim- 
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ing damages has produced proof of a fact, or a series 
of related facts, which warrant the inference of 
negligence, not that they compel snch an inference. 
The role is so stated by the Supreme Court in 
Sweeney v. Erving, 228 U.S. 233, 33 S.Ct. 416, 57 
L-Ed. 815. Where, as here, it is a matter of sur¬ 
mise that the damage was due to a cause for which 
the defendant is liable, the doctrine is inapplicable. 
If causes other than the negligence of the defendant 
might have produced the accident, the plaintiff is 
bound to exclude the operation of such causes by a 
fair preponderance of the evidence. Here the sum 
and substance of appellant’s evidence is that an in¬ 
jury occurred. 

“We are of the opinion that the trial court, in 
directing the verdict, properly took away from the 
jury the opportunity to guess and speculate, as they 
must have done to reach a verdict in this case.” (75 
U.S. App. D.C. at 338). 

The logical effect of the judgment below, if allowed 
to stand, is either to require a railroad to maintain a con¬ 
tinuous guard at every vestibule or to make the railroad 
the insurer of the safety of its passengers, or both. 

This is not the law. As the Court below instructed the 
jury, the law is that a railroad owes its passengers the 
highest degree of care consistent with the practical oper¬ 
ation of the railroad. 10 Am. Jur., Carriers, §1302. See 
Pistorio v. Washington R. & E. Co., 46 App. D.C. 479, 
484 (1917); Cole v. Capital Transit Co., 90 U.S. App. D.C. 
289, 290, 195 F.2d 568 (1952). A railroad is not an in¬ 
surer of the safety of its passengers, and it would not 
be consistent with the practical operation of the railroad 
to require it to post a continuous guard at each vestibule 
while its passenger trains are in motion. 

There are numerous appellate decisions relating to 
claims based upon injuries or death caused by a fall of 
a passenger through an open door of a moving train. In 
no case has there been a holding of negligence on the 
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part 'of the railroad where, as here, the stun and total 
of the evidence showed only the existence of an open 
door through which the passenger fell. In some of those 
cases, unsuccessful plaintiffs attempted to invoke the doc¬ 
trine of res ipsa loquitur; in others, claims were based 
upon alleged specific negligence of the railroad carrier. 
Kegardless of which theory was adopted, the courts, 
confronted with evidence of the nature presented by ap¬ 
pellee herein, invariably have refused to hold the rail¬ 
road liable because such a holding necessarily would 
be the product of speculation and guess work. See Nor¬ 
folk & W. Ry. Co. v. 'Estepp, 204 F.2d 880 (6th Cir. 1953); 
Dolan v. Boston & Maine R. R., 105 N.E. 2d 376 (1952); 
Brott v. Texas & Pac. Ry. Co., La. , 35 So.2d 801 
(1948); Camion v. Louisville & N.R. Co., 252 Ala. 571, 42 
So.2d 340 (1949); Wright v. Central R. Co. of New Jer¬ 
sey, 124 N.J.L. 113, 11 A.2d 20 (1940); Maher v. Boston 
& A. R. Co., Mass. , 24 N.E.2d 513 (1939); Hol¬ 
land v. Boston & M. R. R., 279 Mass. 342, 181 N.E. 217 
(1932); Scott v. New York Central R. Co., 216 App. 
Div. 623, 216 N.Y.S. 163 (1926); Brown v. Union Pac. R. 
Co., 81 Kan. 701, 106 Pac. 1001 (1910); Hart v. St. Louis 
& S. F. R. Co., 80 Kan. 699, 102 Pac. 1101 (1909). 1 

In every case holding the railroad carrier liable for in¬ 
juries or death of a passenger resulting from a fall from 
a moving train, there was concrete proof of some act or 
omission of the railroad over and above the mere exist¬ 
ence of an open door. The cases relied upon by appellee 
in the court below doubtless will be relied upon again in 
this Court. They are Callaway v. Hart, 146 F.2d 103 (5th 
Cir. 1944); Carter v. Kurn, 127 F.2d 415 (8th Cir. 1942); 
Minneapolis, St. P. & S. S. M. Ry. Co. v. Galvin, 54 F.2d 
202 (6th Cir. 1931); Watts v. Richmond F. & P. R. Co., 189 


1 These cases are collected and discussed in Part I of the Ap¬ 
pendix attached hereto. 
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Va. 258, 52 S.E. 2d 129 (1949); Johnston v. St. Louis & 
S. F. R. Co., 150 Mo. App. 304, 130 S.W. 413 (1910); 
Wagoner v. Wabash R. Co., 118 Mo. App. 239, 94 S.W. 293 
(1906); Bronson v. Oakes, 76 Fed. 734 (8th Cir. 1896).* 

In the instant case, we have no evidence of a lurch, 
jerk or unusual motion as in the Callaway, Carter, 
Galvin and Watts cases; no evidence of an unlighted vesti¬ 
bule as in the Wagoner and Bronson cases; and no evi¬ 
dence of an open door for any length of time, or failure 
to call a witness with knowledge, as in the Johnston case. 
As stated heretofore, the evidence shows only that a pas¬ 
senger went through an open door which had been open 
for an undetermined and indeterminable length of time. 
There is and can be no basis for holding the appellant 
to have been negligent under such circumstances. The 
verdict of the jury necessarily was based upon guess 
work or speculation, or stemmed from a feeling of sym¬ 
pathy for the deceased or prejudice against the appel¬ 
lant, or both. In either case, this Court should not per¬ 
mit such a verdict to stand, and should reverse the judg¬ 
ment below. 

In the court below, appellee made much of the fact 
that the ticket collector testified he did not think it was 
unusual to “find” doors open between stations, and that 
he had “found” doors open between stations previously. 
The appellee’s position below was that this testimony, 
in some manner, justified a finding that the ticket col¬ 
lector was negligent in the instant case. 

This Court, of course, is bound by the evidence in this 
case. The only evidence in this case bearing on the 
ticket collector’s conduct when he “found” an open door 
is that he closed it immediately. Unless appellee means 


‘These cases are collected and discussed briefly in Part II of 
the Appendix attached hereto. 
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to contend that the ticket collector himself opened the 
door he found open—a wholly unjustifiable contention— 
the finding of open doors in the past by the ticket col¬ 
lector has no bearing on the question whether he or the 
appellant were negligent in the instant case. 

The trial court apparently believed the previous find¬ 
ing of open doors by the ticket collector should have 
caused him to make more frequent inspections of his 
doors as the train was approaching its destination, ‘‘with 
the inevitable movement and activity of passengers inci¬ 
dent to preparation for arrival.” In this connection, it 
is remembered that the ticket collector had three coaches 
under his jurisdiction. There has been no suggestion 
that the assignment of only one employee to three day 
coaches represented negligence as a matter of law on the 
part of appellant. This being so, appellant submits that 
the requirement laid down by the trial court places an 
impractical burden on appellant. It is not practical to 
suggest that the agents of railroads must dash back and 
forth between coaches as the train nears a station to see 
to it that foolhardy passengers refrain from opening 
doors and falling out. 

Even if this were required, a railroad could not pro¬ 
tect against the very type of accident involved in this 
case. A door might be opened immediately after the 
agent inspected it and rushed on to inspect the remain¬ 
ing doors in his coaches. For all that the evidence shows, 
that very thing might have happened in the instant case. 
But the truth is that no one knows what happened; no 
one will ever know what happened; and the jury must 
have guessed and speculated in order to find fault on 
the part of the appellant. 
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n 

The Doctrine of Res Ipsa Loquitur Is Not Applicable 

to the Facts of This Case 

The trial court correctly ruled that the doctrine of 
res ipsa loquitur is not applicable to the facts of this 
case. This doctrine is applicable in a situation where 
the injury could not have occurred but for some negli¬ 
gence on the part of the defendant. Its application “pre¬ 
supposes negligence” on the part of the defendant. 
Jaqficette v. Capital Traction Co., 34 App. D.C. 41 (1909). 

The prerequisites for the application of the doctrine 
were set forth in Washington Loan & Trust Company 
v. Hickey, 78 U.S. App. D.C. 59, 137 F.2d 677 (1943). 

“The principle in question is simply that when the 
cause of an accident is (1) known, (2) in the de¬ 
fendant’s control, and (3) unlikely to do harm unless 1 
the person in control is negligent, the defendant’s 
negligence may be inferred without additional evi¬ 
dence.” (78 U.S. App. D.C. at 61). 

None of these prerequisites is met in the instant case. 
As to prerequisite No. 1, no one knows what caused this 
accident, and no one will ever know. 

The most liberal interpretation of the “control” pre¬ 
requisite is contained in Judge Edgerton’s opinion in 
Washington Loan & Trust Co. v. Hickey, supra. 

“The ‘control’ required is simply such control or right 
of control as actually makes it probable that the de¬ 
fendant was negligent in exercising or failing to exer¬ 
cise it.” (78 U.S. App. D.C. at 61). 

It is true that, within limits, the appellant had a right 
to control the vestibules of the coaches of the train on 
which Mrs. Pomeroy was riding. However, passengers 
have the right to go from car to car and only by placing 
a continuous guard on each vestibule could a railroad 
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carrier insure against an accident of this kind. The ap¬ 
pellants duty did not require it to place a continuous 
guard at every vestibule, nor place locks on the vestibule 
doors. Not only was the defendant not under a duty to 
lock the vestibule doors, but to do so might have itself 
endangered the passengers and violated a duty owing 
them. Thus, in Norfolk & Western Ry. Co. v. E stepp, 
204 F.2d 880 (6th Cir. 1953), the Court said: 

“We are cited to and have found no case holding 
that the railroad company rested under an obligation 
to lock the vestibule doors. The locking of passenger 
cars on a train for safety so as to prevent the en¬ 
trance of robbers is not the usual routine. The doors 
in general are built so as to be easily opened for 
and by passengers as well as by trainmen. The 
safety of passengers as well as their convenience 
requires this.” (204 F.2d 882). 

The third prerequisite is equally inapplicable. This is 
not the kind of accident which would be unlikely to occur 
if the defendant had not been negligent. This is not like 
a collision or a derailment where the passenger is simply 
a passive bystander to the events causing the injury. 
Here the probability is that the passenger herself took 
an active part in those events. But, as already stated, 
one can only speculate as to what caused her to leave the 
train. There are many ways in which this accident might 
have occurred exclusive of the negligence of the defendant. 
This being so, the third prerequisite must also fail. 

Other cases cited heretofore also support appellant’s 
contention that the doctrine of res ipsa loquitur may not 
be invoked in the instant case. They are Brown v. 
Capital Transit Co., 75 U.S. App. D.C. 337, 127 F.2d 
329 (1942); Brown v. Union Pac. R. Co., 81 Kan. 701, 106 
Pac. 1001 (1910); Cannon v. Louisville & N. R. Co., 252 
Ala. 571 42 So.2d 340 (1949); Hart v. St. Louis & S. F. 
R. Co., 80 Kan. 699, 102 Pac. 1101 (1909); Holland v. 
Boston & M. R. R., 279 Mass. 342, 181 N.E. 217 (1932); 
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Maher v. Boston & A. R. Co., 304 Mass. 641, 24 N.E.2d 
513 (1939); Wright v. Central R. Co. of N. J., 124 N.J.L. 
113, 11 A.2d 20 (1940). 

In Brown v. Union Pacific R. Co., supra, the conrt, in 
refusing to apply the doctrine of res ipsa loquitur, pointed 
out that the door may have been opened by the negligent 
act of a railroad employee, but, on the other hand: 

“ . . . deceased may have been suffering from ver¬ 
tigo in the smoking car, and have passed into the 
vestibule and opened it for himself, and from dizzi¬ 
ness have fallen out of it without any fault on his 
part or on the part of any employee of the railroad 
company. As before said, it is all conjecture. . . 
(106 Pac. at 1002) 

In Cannon v. Louisville & N. R. Co., supra, the Court 
refused to apply the doctrine and affirmed a directed ver¬ 
dict for the defendant in the case of a mysterious dis¬ 
appearance from a moving train. In ruling that a ver¬ 
dict in favor of the plaintiff would rest on speculation 
and conjecture, the Court said: 

“A vestibule door could have been opened by (1) 
an employee of defendant; (2) by the act of a third 
party,, who opened it and left it open under circum¬ 
stances that required the defendants to close it or 
afforded them an opportunity to do so; (3) by the 
act of a third party, who opened it and left it open 
at a time that did not afford defendants an oppor¬ 
tunity to close it; (4) by the act of plaintiff’s intestate 
himself.” (42 So.2d at 345). 

The Court’s attention is also called to Petition of Cen¬ 
tral R. Co. of New Jersey, 121 F.Supp. 813 (S.B.N.Y. 
1954) and Montgomery-Ward & Co. v. Sewell, 205 F.2d 
463 (5th Cir. 1953). 

Since none of the three prerequisites for application 
of the doctrine of res ipsa 'loquitur was met (and all must 
be met before the doctrine may be applied), the trial 


20 


court’s refusal to apply the doctrine in the instant case 
should be upheld by this Court. 

Respectfully submitted, 

Hugh B. Cox 
James H. McGlothlin 
James C. McKay 
Harold M. Willcox 
701 Union Trust Building 
Washington, D. C. 
Attorneys for Appellant 
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APPENDIX 

i 

I 

Cases Supporting Appellant’s Contention of No Liability 
Where Evidence Shows Only an Open Door and the 
Departure of a Passenger Therefrom 

1. Norfolk & W. Ry. Co. v. Estepp, 204 F.2d 880 (6th 
Cir. 1953) is actually a res ipsa loquitur case, but it is 
strong support for appellant’s contention that the mere 
existence of an open door will not support a finding of 
negligence on its part. The facts are very similar to the 
instant case in that there, as here, no one knows who 
opened the door, when it was opened, or how the deceased 
left the train. 

In that case, a boy, 11 years old, was killed when he 
jumped or fell from a train between Portsmouth, Ohio, 
and Kenova, West Virginia. His body was found near 
Hanging Bock, Ohio, on the side of the track. 

It was agreed that the boy must have left the car either 
through the right rear vestibule door of one car or the 
right front vestibule door of the car immediately to the 
rear of the first car. The conductor and brakeman testis 
fied that these doors were closed when the train left 
Portsmouth and there was nothing to controvert that evi¬ 
dence. The doors could be opened by a latch the top 
which could be reached by a person five feet tall. The 
evidence showed that the boy was five feet four inches 
tall, physically strong and well acquainted with trains. 

The plaintiff’s position was that the testimony of the 
conductor and the brakeman was not equivalent to testi¬ 
mony that the doors were in fact latched and fastened, 
and that the case should have gone to the jury under the 
doctrine of res ipsa loquitur. 

I 

The Court held that there was no basis for the appli¬ 
cation of the doctrine. It pointed out that there was no 




evidence presented showing that the injury was caused by 
the train or any part of it. The Court distinguished this 
case from the usual case of train accidents due to colli¬ 
sion, derailment, the collapse of a bridge, etc. In those 
cases, the Court stated, an inference arises from the hap¬ 
pening of the accident that negligence existed because 
such accidents do not happen in the absence of negli¬ 
gence on the part of the carrier. The only claim here 
was that the accident involved one of the vestibule doors. 
However, the defendant showed that the doors were not 
defective and also showed that there were no violent 
lurches or bumps at all near the place where the boy 
was found. 

There was testimony to the effect that the boy did not 
wish to make the trip to Kentucky, and that he was seen 
standing in the aisle of the vestibule when the train 
stopped at Portsmouth and looking out of the open door. 
From this, the Court said, it could be inferred that the 
boy might have miscalculated the speed of the train and 
jumped out. 

The Court then said: 

“. . . The situation thus exists in which an unex¬ 
plained accident may be attributed to one of several 
causes, for some of which the defendant is not re¬ 
sponsible. If Larry himself opened the door and fell 
or jumped out, the defendant was not liable. In such 
cases, res ipsa loquitur does not control.” (204 F.2d 
at 882) 

• • • • 

“Since the defendant’s evidence refuted the charge 
of negligence on its part, the inference arising from 
the application of the res ipsa loquitur rule was 
completely rebutted. As there was no evidence of 
negligence and the thing causing the injury was not 
within the carrier’s control, the rule of res ipsa lo¬ 
quitur disappeared as an aid to decision. McGinn v. 
New Orleans K. & Light Co., 118 La. 811, 43 So. 450, 
13 L.R.A., N.S., 601, 618; Brown v. Union Pacific 
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Railroad Company, 81 Kan. 701, 106 P. 1001, 29 
L.R.A., N.S., 808, and cases cited. Here it was shown 
that the doors were accessible to all passengers and 
were easily opened by persons shorter than Larry. 
We are cited to and have found no case holding that 
the railroad company rested under the obligation to 
lock the vestibule doors. The locking of passenger 
cars on a train for safety so as to prevent the en¬ 
trance of robbers is not the usual routine. The doors 
in general are built so as to be easily opened for and 
by passengers as well as by trainmen. The safety of 
passengers as well as their convenience requires this. 

“The operation was usual and normal and hence 
no inference of negligence arises. Burton v. West 
Jersey Ferry Company, 114 U.S. 474, 477, 5 S. Ct. 
960, 29 L. Ed. 215; Norfolk & W. Railroad Company 
v. Birchett, 4 Cir. 252, 5 A.L.R., 1028. Since a car 
door is not under the exclusive control of the carrier 
but is used constantly by the passengers, negligence 
on the part of the carrier will not he inferred hut 
must he proved . Brott v. Texas & Pacific Railway 
Company, La. App., 35 So. 2d 801.” (204 F.2d at 
882) (Emphasis supplied). 

Since there was no negligence shown, the Court held that 
a motion to direct a verdict for the defendant should 
have been granted. 

Just as in the Estepp case, we have here an unexplained 
accident which may be attributed to one of several causes. 
We do not know the cause; the jury did not know tl*^ 
cause; no one will ever know the cause. There was no 
proof at all that the accident was caused by appellant’s 
negligence. Under such circumstances, the verdict of the 
jury may not be sustained because it was necessarily the 
product of guess work and surmise. 

2. Dolan v. Boston & Maine R.R., — Mass. —, 105 
N.E. 2d 376 (1952) was an appeal from a directed verdict 
for the defendant after the jury had returned a verdict 
for the administrator of the estate of the deceased who 
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fell from a moving train of the defendant. The deceased 
lived to give a statement. He said that as he went to¬ 
wards the smoker the train started. The motion was snch 
as to require him to hold on to the backs of seats to 
steady himself as he walked down the aisle. He stepped 
out on the platform; the platform was icy, and he lost 
his footing. He put his hand out against the coach in 
front of him, lost his grip and fell down the steps and 
out of the train. 

The question before the Supreme Judicial Court of 
Massachusetts was “whether the defendant could be found 
negligent in permitting the platform of the car to be in a 
condition dangerous to passengers, in not closing the 
gates, or in not making an earlier discovery of the body 
of Dolan as he lay beside the tracks.” 

As to the second part of the question, the Court noted 
that the train was still within the station limits. Al¬ 
though plaintiff introduced a rule of the railroad that 
outside vestibule doors and platform gates on cars will 
be kept closed except as necessary to receive and dis¬ 
charge passengers, the Court held that there was “no 
evidence of unreasonable delay on the part of the train¬ 
men in proceeding to close the gates.” (105 N.E. 2d at 
378). Accordingly, the Court affirmed the ruling of the 
trial court. 

In the instant case, unlike the Dolan case, there was no 
evidence at all that the door was open when Mrs. Pomeroy 
went out on the vestibule, and, even assuming for the 
sake of argument that it was open before she reached 
the platform, there was no evidence of unreasonable de¬ 
lay on the part of appellant’s employee in closing it. As 
a matter of fact, the evidence is to the contrary; the 
ticket collector saw the door in a closed position as the 
train passed through Seabrook. Only a few minutes later 
—just about time enough for Mrs. Pomeroy to leave her 
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seat, go out to the vestibule, open the door—he found 
both sections of the door open and swinging. He closed 
the door immediately. 

3. In Brott v. Texas & Pac. By. Co., — La. — 35 So. 
2d 801 (1948), plaintiff, the widow of the deceased, sued 
the railroad company for damages growing out of the 
death of her husband who was killed when he fell from 
a moving train. The deceased’s body was found 10 miles 
from the town of Natchitoches where the train had 
stopped. Members of the train crew as well as a military 
policeman on the train testified that they inspected the 
train and that all vestibule doors were closed when the 
train left the aforesaid town. 'There was also testimony 
that the operation of the train was normal and there 
were no sudden stops or lurches. 

After the trial court gave judgment in favor of the 
defendant, the plaintiff appealed to the Court of Appeals 
of Louisiana. The Court considered both the question of 
whether res ipsa loquitur was applicable and whether or 
not the carrier had violated the duty owed its passengers. 

The Court first noted that the evidence introduced at 
the trial left the “cause, manner and method of deceased’s 
exit from the train unexplained, and that the most likely 
explanation is that death was caused by a fall through 
one of the vestibule doors, all of which were in proper 
working condition and closed at the time the train left 
Natchitoches 10 miles south of the fatal spot.” 

Continuing, the Court stated: 

“. . . Since, under the facts as we find them, either 
the deceased himself or some third person, not an 
employee of the defendant, could have opened the 
vestibule door and either the deceased could have 
fallen out of the opening unaided or through the ac¬ 
tion of a third person who may or may not have been 
an employee of the defendant, we conclude that the 
doctrine of res ipsa loquitur is not applicable under 
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the facts and circumstances of this case.” (35 So. 2d 
at 803) 

The Conrt next considered the question of whether the 
carrier had violated the duty it owed the deceased. It is 
important to note that under Louisiana law, which was 
applicable, if a passenger is not carried safely to his des¬ 
tination, the burden of proof is on the carrier to show it 
was free from negligence which might have caused the 
accident. The Court held that the carrier had met this 
burden, stating: 

“In the case at bar, the defendant established that 
the train coaches used by the deceased were inspected 
and found to be in good order, and that the windows 
and vestibule doors both before and after the acci¬ 
dent were found to be in good working order, and 
that the vestibule doors were closed after the train 
departed from Natchitoches, the last station stop pre¬ 
ceding the train’s passing the spot where deceased’s 
body was found. The testimony of defendant’s own 
employees was corroborated by that of a military 
policeman assigned at the time to duty on that par¬ 
ticular train . .. 

“The operation of the train was normal, there were 
no sudden stops or lurches. There is no indication of 
murder or suicide. The manner of deceased’s exit 
from the train is, as far as this case is concerned at 
least, unknown and unexplained. 

“If the carrier is the insurer of its passengers, the 
defendant is liable. However, Lonisana cases have 
not gone this far. The defendant as a carrier owes 
to its passengers the highest degree of care. When 
it is shown that deceased met his death while a pay¬ 
ing passenger, the carrier may avoid liability if it 
shows its own freedom from negligence by a pre¬ 
ponderance of testimony. 

“We conclude, as did the District Court, that the 
defendant has shown by the testimony of its em¬ 
ployees on the train and at the division point that the 
equipment used was in workable and safe condition 
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and that the crew members used proper care in han¬ 
dling the train on its journey and in keeping the 
vestibule doors closed. The defendant has discharged 
the burden of showing that it was free from negli¬ 
gence. It was not required to go further and show 
how and why its passenger was injured.” (35 So. 2d 
at 804) 

Again, we have a case where the plaintiff proved only 
the existence of an open door on a moving train and the 
death of the deceased by falling through it. The cause of 
the fall was unknown, just as it is in this case, and under 
those circumstances there was no evidence of negligence 
on the part of the railroad carrier. 

4. In Cannon v. Louisville <& N.R. Co. — Ala. — 42 
So. 2d 340 (1949), the trial court directed a verdict in 
favor of the carrier against the representative of a pas¬ 
senger who fell from a train of the defendant and was 
killed. The evidence showed that the deceased boarded 
the train at the town of Evergreen. His body was found 
6 3/4 miles away from this town. It was clear that he 
died as a result of a fall from the moving train. 

The question before the Supreme Court of Alabama 
was whether or not the carrier had violated its duty of 
care owed the deceased. Although the Court noted that 
the “highest degree” of care was owed to passengers, this 
did not mean that “every possible or conceivable care 
and precaution which might increase, or even assure, 
the safety of the passengers, must be taken, but only 
such as are reasonably practicable under the circum¬ 
stances ; reasonably consistent with the practical oper¬ 
ation of the carrier’s business.” (42 So. 2d at 343). In 
other words, as the Court stated, a carrier is not an in¬ 
surer of the safety of its passengers. 

The Court stated that the burden was upon the plain¬ 
tiff to reasonably satisfy the jury that the death of this 


passenger was the proximate result of the negligence of 
the carrier. 

The Court then turned to the evidence to determine 
whether the carrier had violated its duty owing to the 
deceased. The Court noted that the alleged negligence 
of the carrier must be proved by circumstantial evidence, 
emphasizing, however, that the circumstances “must be 
proven and not themselves presumed.” 

The Court then described the cars of the train in which 
the deceased had been riding. Considering the evidence 
in a light most favorable to the plaintiff, the Court 
stated that it could be inferred that it was “very hard” 
to open the doors of the vestibules. There was also evi¬ 
dence from which it could be inferred that the train was 
traveling in excess of the speed limit of 75 miles an hour 
set by the railroad. However, there was no evidence of 
any defect in equipment, nor was there any evidence tend¬ 
ing to show any unusual lurching of the train. 

The Court then stated: 

“Unquestionably Sanders left L. & N. train No. 1 
on April 10, 1948, in some manner and as a result 
he was killed. But how did he leave the train? Since 
the evidence tends to show that the windows on the 
train could not be opened and none of the windows 
or doors on the train were broken or smashed, the 
only explanation deducible from the evidence is that 
he passed through an open doorway. 

“The evidence is silent as to whether the doors 
were closed or open shortly prior to the time Sanders 
was killed . 

“The railroad company having provided vestibule 
trains, it was its duty to maintain them in a reason¬ 
ably safe condition. Bronson v. Oakes, 8 Cir., 76 F. 
734; Clanton v. Southern R. Co. et al., 165 Ala. 485, 
51 So. 616, 27 L.R.A., N.S., 253. It was its duty to 


exercise the highest care to see that the vestibule 
doors were closed while the train was in motion. 

“But the evidence in this case does not tend to 
show that the railroad company did not exercise that 
care. As before pointed out, the rule in this juris¬ 
diction in a case such as this is that negligence of 
the defendant cannot be presumed from the mere 
fact of an injury to the plaintiff. 

“A vestibule door could have been opened by (1) 
an employee of defendant; (2) by the act of a third 
party, who opened it and left it open under circum¬ 
stances that required the defendants to close it or 
afforded them an opportunity to do so; (3) by the 
act of a third party, who opened it and left it open 
at a time that did not afford defendants an opportu¬ 
nity to close it; (4) by the act of plaintiff’s intestate 
himself. 

“The first two of these possible causes would entail 
liability on the part of the defendants, but the last 
two would not. 

“As to possible cause (4) mentioned above, we 
think it well to point out that although there is a re¬ 
buttable presumption, to the effect that every person 
in possession of his normal faculties in a situation 
known to be dangerous to himself will give heed to 
instincts of safety and self-preservation and exercise 
ordinary care for his own personal protection, the 
negligence of the defendant cannot be inferred from 
such a presumption. It cannot take the place of evi¬ 
dence as to the negligence of defendant. 

“The evidence in this case is without selective ap¬ 
plication to either of the theories of cassation and, 
therefore , they remain conjectures only. The evi¬ 
dence does not point to any one theory of causation 
indicating a logical sequence of cause and effect. 
Verdicts may not he rested on speculation or conjec¬ 
ture/ ’ (42 So. 2d at 345-346) (Emphasis supplied) 

Accordingly, the Court upheld the trial court’s order di¬ 
recting a verdict for the defendant. 





-In the instant case, as in the Common case, the four 
alternative possibilities are present. The facts of the 
instant case are, however, stronger from the standpoint 
of the appellant than they were in the Carmen case, be¬ 
cause there is really no possible basis for even speculat¬ 
ing that the door was opened by an employee of the ap¬ 
pellant; rather, the evidence tends to show that the door 
was not opened by an employee. This leaves the most 
likely possibilities that the door was opened by some un¬ 
known passenger or by Mrs. Pomeroy herself. But all 
this is conjecture—the cause of the accident is wholly 
unexplained, and the verdict necessarily rested entirely 
upon speculation and guesswork. 

5. Wright v. Central R. Co. of New Jersey, 124 N.J.L. 
113, 11 A.2d 20 (1940) was an appeal from a directed 
verdict for the railroad company against the adminis¬ 
trator of the estate of the deceased who met her death 
by falling from a moving train of the defendant. The 
facts of the Wright case are similar in substance to those 
of the instant case. 

The deceased was riding in a coach with a companion. 
Without saying anything to her companion, she put down 
everything she was carrying and walked towards the 
vestibule. The next thing the companion saw was the de¬ 
ceased’s body hurtling through the air. 

The plaintiff contended that the carrier was negligent 
in the operation and maintenance of its train and equip¬ 
ment in neglecting to have sufficient employees on board 
to provide for the safety of passengers; in failing to pro¬ 
vide a safe place for passengers to walk from one car 
to the other; and in neglecting to keep the doors closed 
while the train was in motion. 

The Court ruled that none of those charges was proved. 
It stated: 


4 


♦ 




31 







' + 

4 


1 «f 


O 


4 \ 


» 







“. . . In this case we have only the testimony of 
Miss Stamm who says that before the decedent left 
her seat to go forward to the vestibule she ‘knew 
definitely’ that the vestibule door was open at least 
two or three minutes before the accident and ex¬ 
plained that she heard footsteps ‘coming into the 
vestibule and a noise which a vestibule makes, if you 
know the vestibule type of train, you know the clang 
that it makes when it opens, and I heard that prior 
to the time she left her seat . . At another point 
in her testimony the witness said that she did not 
know definitely when the vestibule door or the trap¬ 
door was open, or who opened it.” (11 A.2d at 21) 

After reviewing the evidence as shown above, the Court 
stated that “to have let the case go to the jury would 
have been to permit them to indulge in speculation for 
there was no evidence of negligence . . . There was no 
evidence of negligence in the present case for the jury’s 
consideration.” (ibid) 

Unlike the Wright case, there was no evidence in the 
instant case that the door in coach No. 1708 was open 
for three minutes, one minute, or ten seconds before Mrs. 
Pomeroy went into the vestibule. On the contrary, the 
only evidence as to the position of the door when she 
went toward the vestibule was that the door was closed a 
few minutes before. If it is possible to have a case where 
there is less than “no evidence” to support a charge of 
negligence, this is that case. 

6. Maher v. Boston & A.B. Co., — Mass. —, 24 N.E. 
2d 513 (1939) was an appeal to the Supreme Judicial 
Court of Massachusetts from a directed verdict for the 
railroad carrier against the representative of the de¬ 
ceased who was killed when he fell through an open door 
of a car in one of defendant’s trains. 

Before he died, the deceased made some statements 
about how the accident happened. They were in substance 
that while he was passing from one car to another, the 
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car swayed or lurched, and he lost his balance and went 
through an open door. This happened “some time” after 
the train had left the last stop. 

The Court noted that it is common knowledge that jolts 
and lurches are frequently encountered in the operation 
of trains, and they are not indicative of a breach of duty 
owed passengers unless they are unusually severe or vio¬ 
lent. The Court also noted that there was no evidence as 
to the speed of the train, or defect in the car or the 
track; nor was there any testimony as to any sway or 
lurch of the train. 

Although the Court accepted as being true that one 
vestibule door had been opened for some time, there was 
no evidence that this was the door through which the de¬ 
ceased fell. And further: 

“The mere fact that at the moment of the accident 
some vestibule door was open and the decedent fell 
through it would not warrant a finding of negligence.” 
(24 N.E. 2d at 514) 

This is exactly the situation in the instant case. The 
only evidence upon which appellee bases an assertion that 
appellant was negligent is that Mrs. Pomeroy went through 
an open door. There was no proof as to who opened it, 
when it was opened, why it was opened or how long it 
remained open. 

7. In Holland v. Boston & M. R.R., — Mass. —, 181 
N.E. 217 (1932), the trial court directed a verdict for 
the defendant. There, the plaintiff’s intestate fell or 
stepped off a train while it was on the way between 
Boston, Massachusetts, and Laconia, New Hampshire. 
He was travelling alone. No one saw him leave the train. 
He was found about a mile south of Concord, New Hamp¬ 
shire. 

One witness, who was a passenger, testified that the 
train came to a sudden and violent stop just south of 
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Concord. At the close of the evidence the trial court en¬ 
tered a verdict for the defendant. 

The Supreme Judicial Court of Massachusetts affirmed 
the trial court’s action, stating that the only question be¬ 
fore it was whether the plaintiff sustained the burden of 
proving negligence on the part of defendant. It pointed 
out that “if the accident may have been due to other 
causes than the carrier’s negligence, the fact of the acci¬ 
dent does not authorize the inference of negligence.” The 
Court went on: 

“. . . The stopping of the train elsewhere than at 
a station by itself alone is no evidence of negligence. 
Testimony that it stopped with a sudden and violent 
jerk by itself is not evidence of negligence. Foley v. 
Boston & Maine Railroad, 193 Mass. 332, 335, 79 
N.E. 765, 7 L.R.A. (N.S.) 1076. Bow the plaintiff’s 
intestate got off the train is 'left entirely to conjec¬ 
ture . Whether he himself opened the traps covering 
the steps of the vestibule and stepped off there, or 
whether he stepped off one of the cars that was not 
vestibuled, or whether in some other way he became 
separated from the train is left entirely to conjec¬ 
ture. Currier v. Boston & Maine Railroad, 78 N.H. 
586, 97 A. 741; Vaughan v. Boston & Maine Railroad, 
78 N.Y. 615, 103 A. 129; Ingerson v. Grand Trunk 
Railway, 79 N.H. 154, 106 A. 488. The case at bar 
is governed also by Keller v. New York, New Haven 
& Hartford Railroad, 255 Mass. 526, 152 N.E. 335, 
and Gillis v. Boston, Revere Beach & Lynn Railroad, 
266 Mass. 481,165 N.E. 497.” (181 N.E. at 219) (Em¬ 
phasis supplied) 

8. Scott v. New York Central R. Co., 216 App. Div. 
623, 216 N.Y.S. 163 (1926) was a per curiam decision of 
the Appellate Division unanimously affirming the opinion 
of the court at trial term dismissing the plaintiff’s action. 

The suit was filed by the Administratrix of Frederick 
L. Scott who was killed when he fell or was thrown from 
the south side of a train while it passed through Fort 
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Plain at a speed of about 50 miles an hour. The case 
was submitted to a jury pending a determination of a 
motion of the defendant for a nonsuit and dismissal. The 
jury returned a verdict for the plaintiff in the amount 
of $15,000 following which the defendant moved to set 
the verdict aside. 

There was one eye-witness to the accident. He saw the 
deceased flying through the air in a doubled-up position 
facing towards the train, about even with the height of 
the bottom of the door of the car. 

There was no evidence of any sudden jolt or jar or 
unusual operation of the train. The vestibules, latches 
and fastenings of the doors were all in order. The last 
stop before the accident was Albany where the passengers 
boarded on the north side. The trainman testified that 
all doors were closed when the train left Albany. During 
the trip the head brakeman opened doors four or five 
times for observation, but closed them in each instance. 
A signalman at Fort Plain had the duty to look out for 
open doors or vestibules on trains, and to notify the train 
dispatcher if he saw any. He saw no open doors on this 
particular train. Moreover, the conductor testified that 
he examined the vestibules of the cars when the train 
was passing through Little Falls and found all of the 
doors closed. The Court stated: 

“. . . Intestate or any one else could have opened 
a door at any time. The case is one of speculation. 

“Defendant did not become an insurer of in¬ 
testate’s safety when he became a passenger. And 
negligence may not be assumed from the mere hap¬ 
pening of the accident, but it was for plaintiff to 
prove, affirmatively, negligence or circumstances mak¬ 
ing negligence a legitimate if not an irresistible in¬ 
ference. Losie v. Delaware & H. Co., 143 App. Div. 
214, 216, 126 N.Y.S. 871. Plaintiff has not done that. 
Undoubtedly, having provided vestibules, it was de¬ 
fendant’s duty to exercise a high degree of care 
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toward mainta inin g them in a reasonably safe con¬ 
dition, and also toward keeping the doors thereof 
closed and the traps on the platforms in place, while 
the train was passing over the road. Johnston v. 
St. Lonis & S. F. R. Co., 150 Mo. App. 304, 130 S.W. 
413, 415, 416. The vestibules and fastenimgs were in 
order, and the evidence does not show that a vesti¬ 
bule door was open. It is true, intestate must have 
come out of one, but he himself may have opened it 
for air, even though the position of the body in the 
fall may be in conflict with that theory, or the brake- 
man may have left it open, but the evidence is to the 
contrary, or a passenger may have opened it, but, if 
so, the evidence fails to show that it was open suf¬ 
ficiently long to be discoverable by defendant. It is a 
matter of speculation entirely (216 N.Y.S. at 164) 
(Emphasis supplied) 

9. In Brown v. Union Pac. R. Co., 81 Kan. 701, 106 
Pac. 1001 (1910), the trial court sustained a demurrer of 
the defendant at the close of plain tiff’s case. The de¬ 
ceased was killed when he either jumped or fell from a 
train on which he was riding between Kansas City, Mis¬ 
souri, and Abilene, Kansas. The train arrived at Abilene 
at about 11:00 P.M. A few minutes after the train left 
Abilene the body of the deceased was found 200 or 300 
feet east of the depot close to the north rail of the main 
track. The deceased’s legs had been amputated, and it 
was apparent that his body had been dragged 25 or 30 
feet. 

No one saw the deceased leave the coach in which he 
was riding, and no one saw him fall. There was no evi¬ 
dence other than that stated above. The Supreme Court 
of Kansas stated that it had the question “squarely pre¬ 
sented whether negligence on the part of the railroad 
company is to be inferred from the bare facts that a 
passenger is riding upon a vestibule passenger train 
which arrives at a station of his destination and im¬ 
mediately after it has departed therefrom he is found 
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mangled beside the railway in such manner that it is 
evident that his injuries were received by his being run 
over by the wheels of the train.” 

This is a res ipsa loquitur case; however, it serves to 
emphasize appellant’s contention that the jury’s verdict 
in the instant case necessarily was based upon surmise 
and guess work, and could not have been based upon 
evidence. The plaintiff there contended that the natural 
presumption was that the accident occurred as a result 
of negligence on the part of the railroad company. The 
Supreme Court of Kansas conceded that the circum¬ 
stances in this case necessarily indicated that one of the 
vestibule doors was opened at least 300 or 400 feet 
before the train stopped at Abilene. It pointed out, 
however, that the evidence showed that the deceased was 
accustomed to travelling upon trains, and concluded 
therefrom that it was “not a long drawn presumption 
that men accustomed to travelling upon vestibule trains 
know how to open the vestibule doors.” The evidence 
showed that vestibule doors could be opened very easily, 
and required little physical exertion. The Court con¬ 
tinued : 

“ . . . Whether a porter or some employe of the 
railroad company opened a vestibule out of which 
the deceased must have fallen, or whether he opened 
it himself, is a matter simply of conjecture. How¬ 
ever the vestibule may have been opened, it is also 
a matter simply of conjecture how he happened to 
fall. There is no evidence of anything unusual 
either in the speed of the train or in the manner of 
its stopping. It is not a necessary or even a usual 
incident for a person who happens to be in a vesti¬ 
bule that is open to fall out of it. The presumption 
is that the deceased was in the exercise of due care 
for his own safety, and it is probably also a fair pre¬ 
sumption that he was in the possession of his usual 
faculties, and able to care for himself. It is also a 
fair presumption, there being no evidence to the con- 
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trary, that the vestibule was fairly well lighted in 
the usual way. All these presumptions being in¬ 
dulged do not account for the accident. On the 
other hand, they indicate that no such accident could 
have occurred. But an accident did occur, which re¬ 
sulted in the death of the passenger. What was 
the proximate cause of the accident, and who was in 
fault? The evidence affords no answer to these ques¬ 
tions. Neither does any presumption afford any 
answer thereto. 

“The appellants, unable to find in the evidence 
any specific answer to these questions, invoke the 
doctrine of res ipsa loquitur, which simply means 
‘The thing or the circumstances speak for them¬ 
selves.’ If a passenger be found dead in a wrecked 
train immediately or soon after the wreck occurred, 
the passenger having been seen sitting in a seat of 
a coach therein shortly before the accident happened, 
and there is nothing else shown to account for the 
death, the doctrine invoked would apply. It applies 
in this case to the cause of the injury. The deceased 
having been found by the side of the rail, with the 
legs on the other side of the rail crushed and dis¬ 
severed from the body, the circumstances speak for 
themselves that the injury occurred by the train pass¬ 
ing over the body. The circumstances do not, how- 
ver, indicate how the person happened to fall under 
the train, or as to whose fault occasioned the fall, 
if it be the fault of any one. In this case the vesti¬ 
bule from which the fall occurred may have been 
negligently left open by the employes of the rail¬ 
road company, and the vestibule may have from 
some unknown causes become darkened, and the de¬ 
ceased may have passed into the vestibule, moved 
by the natural impulse of reaching home as soon as 
possible, and, unable to see that the doors of the 
vestibule were already opened, have advanced to 
opened them, and fallen to his destruction through 
the fault of the employes, and without any fault on 
his part. Again, deceased may have been suffering 
from vertigo in the smoking car, and have passed 
into the vestibule and opened it for himself, and 
from dizziness have fallen out of it without any 




38 


fault on his part or on the part of any employe of 
the railroad company. As before said, it is all con¬ 
jecture. To sustain an action for the alleged negli¬ 
gence of another, it devolves upon the party assert¬ 
ing negligence to produce sufficient evidence at least 
to make a prima facie case that his alleged damages 
occurred through the neglect of some duty which the 
other party owed to him, and, until he has done so, 
he has failed to produce evidence sufficient to sus¬ 
tain a cause of action. Hart v. St. Lords & S. P. B. 
Co. (Kan.) 102 Pac. 1101. 

“We are compelled to hold with the court below 
that the appellants in this case failed to offer such 
proof, and the judgment of the court below is af¬ 
firmed. All the Justices concurring.” (106 Pac. at 
1002) 

10. In Hart v. St. Louis S. F. R. Co., 80 Kan. 699, 
102 Pac. 1101 (1909), the deceased fell from a train be¬ 
tween Paola, Kansas, and Kansas City, Missouri. He 
was riding in the smoking car with his brother who had 
fallen asleep. Soon after the train left Paola the brother 
awakened and discovered that the deceased was not in 
his seat. A search revealed that all vestibule doors were 
closed except one at the front end of the smoker. 

The body was found the next morning at the side of 
the track near Fontana. No one saw the deceased leave 
his seat and no one knew why he had left his seat. 
“When, where and by whom, the vestibule door was 
opened [was] a mere conjecture. ,, 

The testimony showed that the deceased was in good 
health and in possession of his ordinary faculties. The 
evidence also showed that anyone familiar with a vesti¬ 
bule train could have opened the door found open on 
this train. Further evidence showed that the deceased 
had appeared feverish and had visited the water tank 
frequently. There was also evidence that the vestibule 
was not lighted except from the light in the smoking 
car. 



The defendant’s demnrrer to the evidence of the plain¬ 
tiff was sustained by the trial court. The Supreme 
Court of Kansas pointed out that in order to recover 
the plaintiffs must have produced testimony sufficient to 
establish prima facie that the defendant was guilty of 
negligence which caused the death of the deceased. The 
Court continued: 

“ . . . The only act of negligence on the part of 
the defendant, which has been suggested is the open 
door of the vestibule; but the testimony is absolutely 
silent as to when, where, or how that door was 
opened. It has been urged that but two agencies 
can be supposed to be responsible for this—the negli¬ 
gent conduct of the defendant’s employees, and the 
deceased himself. The deceased must be excluded 
because he cannot be imputed with the intent to com¬ 
mit suicide, and then nothing remains but the negli¬ 
gence of the defendant. The evidence, however, does 
not suggest these conditions exclusively. The de¬ 
ceased made such frequent visits to the water tank 
as to attract the attention of his brother, who testi¬ 
fied to it. This, being in midwinter, would justify 
the assumption that the deceased was uncomfortably 
warm, perhaps feverish, and, to obtain relief from 
the warm stifling air which is often found in a smok¬ 
ing car at night, he may have gone to the vestibule 
in question, and in opening the door to get fresh 
air, lost his balance by a sudden lurch of Idle train 
and accidentally fell out. This, of course, is mere 
conjecture, and only serves to show the extent to 
which speculation may run, where there are no facts 
by which it is guided or limited. 

“The evidence here presents no facts upon which 
it can be safely assumed that the deceased lost his 
life because of any negligence upon the part of the 
defendant, and therefore, the judgment of the dis¬ 
trict court is affirmed.” (102 Pac. at 1101) (Em¬ 
phasis- supplied) 

The similarity between the facts in the Hart case and 
Mrs. Pomeroy’s death is striking. In the Hart case, the 
Court theorized that the deceased was uncomfortably 
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warm and may have gone into the vestibule to get relief. 
Here, almost the last words of Mrs. Pomeroy w^ere that 
she felt hot and was going to go and get some fresh air. 
For this she went toward the vestibule, where the door 
was later found open, and disappeared. 

In a number of the cases just reviewed, the plaintiff’s 
action was dismissed notwithstanding a verdict against 
the defendant. In others, the result was reached by direc¬ 
tion of a verdict. In both types of decisions, the neces¬ 
sary ruling was that evidence of an unexplained disappear¬ 
ance from a train through an open door as a matter of 
law does not provide a basis for a finding by a jury that 
the railroad was negligent. 


n 

Cases Belied Upon by Appellee in the Trial Court 

1. In Callaway v. Hart, supra, there was testimony by 
the plaintiff of an open door before he reached the vesti¬ 
bule, and of a lurch and a jerk which threw him out of 
the open door. In addition, there was evidence that the 
plaintiff was intoxicated and that the defendant did not 
exercise that greater care owing an intoxicated passenger. 

2. In Carter v. Kurn, supra, there was sufficient evi¬ 
dence from which it could be inferred that no one but a 
railroad employee could have opened the door, and testi¬ 
mony that the motion of the train was such that it could 
have thrown the deceased down the steps and through 
an open door. 

3. In Minneapolis, St. P. & S.S.M. Ry. Co. v. Galvin, 
supra, there was testimony by the plaintiff that the door 
and trap were open before he reached the vestibule, and 
that the train lurched and hurled him through the 
opening. 
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4. In Watts v. Richmond F.P.R. Co., supra, the plain¬ 
tiff testified that the door was open before he reached 
the platform, and that a sndden lnrch of the fast running 
train combined with the closing of the door behind him 
threw him off balance, and he fell or was thrown from 
the train through the open door. 

5. In Johnston v. St. Louis <£ S.F. R. Co., supra, the 
court stated that “there is evidence tending to prove the 
vestibule door on the smoking car in which [the deceased] 
was riding had been standing open for a considerable 
time. ,, There was “positive proof” that the door was 
open 20 miles from the place where the deceased was 
found, and no testimony that it was closed thereafter. 
Moreover, the porter, whose duty it was to keep the 
door closed and who was available to testify, was not 
called as a witness. 

6. In Wagoner v. Wabash R. Co., supra, the plaintiff 
testified that the vestibules were so dark that he had to 
feel his way along. He lost his way, and, thinking he had 
passed into a car, turned and walked out of an open 
vestibule door. 

7. In Bronson v. Oakes, supra, the plaintiff testified 
that the night was dark, the vestibule unlighted, and the 
train running rapidly. In proceeding toward the vestibule 
which led into the coach in which he was riding, he 
thought a dim, reflected light from the windows of the 
sleeper was a light shining through the door of the coach 
which he had left open, and, proceeding in the exercise 
of due care to enter as he supposed the doorway of the 
coach, he walked through an outside vestibule door which 
had been left open, fell from the train and was injured. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ROBERT LIVINGSTON POMEROY, Executor 
Estate of Elizabeth Eagan Pomeroy, deceased 
1255 New Hampshire Avenue, N.W. 
Washington, D. C. 

Plaintiff 

vs. 

PENNSYLVANIA RAILROAD COMPANY, 
a corporation 
626 14th Street, N.W. 

Washington, D. C. 
and 

WASHINGTON TERMINAL COMPANY, 
a corporation 
Union Station 
Washington, D. C. 

Defendants 

Civil Action No. 3452—’51 
Complaint 

(Damages for Wrongful Death to 
Passenger on Railroad Train.) 

L The claim for relief herein on behalf of Robert 
Livingston Pomeroy, Executor of the Estate of Elizabeth 
Eagan Pomeroy, deceased, against Defendants Pennsyl¬ 
vania Railroad Company, a corporation and Washington 
Terminal Company, a corporation, is for an amount in 
excess of $3,000 and is within the jurisdiction of this 
Court, and is brought under Title 16, Chapter 12, Dis¬ 
trict of Columbia Code, 1940, as amended. 

2. Plaintiff, Robert Livingston Pomeroy, is an adult 
citizen of the United States and a resident of the District 
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of Columbia, was duly appointed and qualified in the Dis¬ 
trict of Columbia as executor of tbe estate of Elizabeth 
Eagan Pomeroy, deceased, and brings this action as exec¬ 
utor for the recovery of damages in accordance with law, 
plus reasonable expenses for burial of decedent. 

3. Defendant, Pennsylvania Railroad Company, is a 
corporation duly organized in a State and doing business 
in the District of Columbia, and is sued in its own right. 
Defendant, Washington Terminal Company, is a corpora¬ 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia and is engaged there¬ 
in in the operation of a railroad business as a common 
carrier of passengers, and is sued in its own right. 

107 4. Plaintiff sues Defendants jointly and sever¬ 

ally for that, heretofore on the 5th day of Septem¬ 
ber, 1950 Defendants, each and severally were engaged 
in the railroad business in the District of Columbia as 
common carriers of passengers, and the deceased, Eliza¬ 
beth Eagan Pomeroy, having purchased a ticket for 
transportation from to wit, Trenton, New Jersey, to 
Washington, District of Columbia, was a passenger in a 
coach owned and operated by Defendant, Pennsylvania 
Railroad Company on a train operated by Pennsylvania 
Railroad Company at said time, and at said time under 
the control, as Plaintiff believes and alleges, of Defend¬ 
ant, Washington Terminal Company. 

5. That it then and there became the duty of the De¬ 
fendants, and each of said Defendants, by their agents, 
employees and servants to exercise such reasonable and 
proper management, maintenance, operation, supervision 
and control over the train to see that decedent was trans¬ 
ported safely. Yet Defendants, disregarding their indi¬ 
vidual or joint duties to the Plaintiff in the premises, as 
the case may be, and negligently and carelessly neglecting 
the same, did fail to exercise such reasonable care, man- 
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agement, maintenance, supervision, operation and control 
over the said train, so as to permit the deceased to fall or 
be thrown therefrom on, to wit, the 5th day of September, 
1950, at or near a point on the property of Defendant, 
Washington Terminal Company, to wit, at the base of the 
Big Tower No. 1338 on the north side of the tracks, near 
the junction of New York and West Virginia Avenues, in 
the District of Columbia, and as a result thereof the said 
decedent received mortal injuries from which she died in 
the District of Columbia on the 5th day of September, 
1950. 

6. As a result of said wrongful death, the next-of-kin, 
who are her husband and her children, including this 
Plaintiff, sustained pecuniary losses by virtue thereof. 

7. Plaintiff avers that said wrongful and negligent acts 
of Defendants, by and through their agents, in causing 
the death of said decedent, were such that if death had 

not insued, would have entitled said decedent to 
108 maintain an action against said Defendants during 
her lifetime, and to have recovered damages, but 
that no such action for damages was ever brought by said 
decedent. 

WHEREFORE, Plaintiff, Robert Livingston Pomeroy, 
Executor of the Estate of Elizabeth Eagan Pomeroy, de¬ 
ceased, and for the benefit of her surviving spouse and 
next-of-kin, demands judgment against said Defendants, 
or either of them, in the sum of $100,000 in accordance 
with the statute in such case made and provided, besides 
costs. 

/s/ 'Catherine McCloskey 
Catherine McCloskey 

/s/ Olive B. Lacy 
Olive B. Lacy 
Attorneys for Plaintiff 
337 Southern Building 
Washington, D. CL 
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Demand is hereby made for trial by jury. 

/s/ Catherine McCloskey 
'Catherine McCloskey 

/s/ Olive B. Lacy 
Olive B. Lacy 

109 Filed Sep 10 1951 Harry M. Hull, Clerk 
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ANSWER 
First Defense 

1. Defendant, the Pennsylvania Railroad Company, 
admits paragraphs 1 and 3 of the complaint 

2. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments 
in. paragraphs 2 and 6 of the complaint 

3. This defendant admits that it and the Washington 
Terminal Company were severally engaged in the rail¬ 
road business in the District of Columbia on September 
5, 1950, but is without knowledge or information sufficient 
to form a belief as to the truth of the remaining aver¬ 
ments of paragraph 4 of the complaint 

4. Defendant denies the averments of paragraphs 5 
and 7 of the complaint. 

5. Defendant denies that the plaintiff, Robert Livings¬ 
ton Pomeroy, is entitled to Judgment in the amount of 
$100,000, or in any amount whatsoever. 

110 Second Defense 

Defendant, the Pennsylvania Railroad Company, al¬ 
leges that the death of Elizabeth Eagon Pomeroy, was 


caused in whole or in part, or contributed to by her own 
negligence. 

/s/ Hugh B. Cox 
Hugh B. Cox 

/s/ William M. Aiken 
William M. Aiken 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for Defendant 

Certificate of Service 

I hereby certify that I served the foregoing answer on 
Catherine McCloskey and Olive B. Lacy, attorneys for 
plaintiff, by mailing a copy thereof to their office, 337 
Southern Building, Washington, D. C., this 10th day of 
September, 1951. 

/s/ William M. Aiken 
William M. Aiken 

127 Filed Jun 7 1955 Harry M. Hull, Clerk 

• • • • 

Verdict and Judgment 

This cause having come on for hearing on the 6th day 
of June, 1955, before the Court and a jury of good and 
lawful persons of this district, to wit: 

William Shover Thelma C. Adney 

Beatrice V. Flick Ruth Mahoney 

Jean M. Hale Arthur C. Colbert 

Julius J. Nussbaum Henry J. Bowie 

Roland A. Christian Tracy J. Matthews, Jr. 
Norman EL Hedgeman Ruth T. D. Paquette 

who, after having been duly sworn to well and truly try 
the issues between Robert Livingston Pomeroy, Execu- 
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tor of the Estate of Elizabeth Eagan Pomeroy, deceased, 
plaintiff, and Pennsylvania Railroad Company, defend¬ 
ant, and after this canse is heard and given to the jury 
in charge, they npon their oath say this 7th day of June, 
1955, that they find the issne aforesaid in favor of the 
plaintiff as Executor of the Estate of Elizabeth Eagan 
Pomeroy, deceased, and that the money payable to him by 
reason of the premises is the sum of $16,708.50; said sum 
being found by the jury based upon damage to the spouse 
and next of kin of the deceased, as follows; Eugene C. 
Pomeroy, husband, the sum of $16,500.00 and for the 
funeral expenses of deceased, the sum of $208.50. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Sixteen thousand 
seven hundred eight and fifty/one hundredths Dollars 
($16,708.50), to be distributed the spouse and next of kin 
according to the allocation made by the verdict as fol¬ 
lows, $16,500.00 to Eugene C. Pomeroy, husband, and the 
sum of $208.50 for funeral expenses; plaintiff to recover 
the costs from defendant 

HARRY M. HULL, Clerk 
By /s/ Irene B. Burroughs 
Deputy Clerk 

By direction of David A Pine, Judge. 

128 Filed Jun 16 1955 Harry M. Hull, Clerk 
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Motion for Judgment Notwithstanding the Verdict 
or vn the Alternative for a New Trial 

The defendant, through its attorneys, hereby moves 
that the Court set aside the verdict of the jury rendered 
in this case on June 7, 1955, and order judgment not¬ 
withstanding the verdict in favor of the defendant, or, in 
the alternative, defendant moves that this Court set aside 
said verdict and order a new trial of this action- 


This motion is based on the following grounds: 

1. A motion for a directed verdict was duly made by 
the defendant at the close of all the evidence, and was 
not granted by the Court. 

2. That motion should have been granted because there 
was no evidence upon which the jury could base a finding 
of specific negligence, nor was there any evidence from 
which the jury could infer that the defendant was negli¬ 
gent 

3. The verdict was contrary to the clear weight of the 
evidence. There was no substantial evidence, in fact 
there was no evidence, to substantiate the verdict of the 

jury. 

129 WHEREFORE: Defendant prays that this Court 
issue an order setting aside the verdict and giving 

judgment for the defendant notwithstanding the verdict, 
or, in the alternative issue an order setting aside the ver¬ 
dict and granting a new trial. 

/s/ James C. McKay 
James C. McKay 

/s/ Harold M. Willcox 
Harold M. Willcox 
Attorneys for Defendant 

130 Filed Jun 17 1955 Harry M Hull, Clerk 

• * • • 

Amendrrient to Motion for Judgment Notwithstanding 
the Verdict or in the Alternative for a New Trial 

The defendant hereby amends its Motion for Judgment 
notwithstanding the Verdict or in the Alternative for a 
New Trial, filed on June 16, 1955, by adding the following 


ground in support of its motion in the alternative for a 
new trial 

4. The verdict of the jury was excessive, there being 
no basis for a finding that the husband of the deceased 
was deprived of substantial pecuniary assistance or sup¬ 
port as a result of the death of the deceased. 

/s/ James C. McKay 
James €. McKay 

/s/ Harold M. Willcox 
Harold M. Willcox 
Attorneys for Defendant 
701 Union Trust Bldg. 
Washington, D. C. 

131 Filed Jul 5 1955 Harry M. Hull, Clerk 

• • • • 

Opinion 

Robert Livingston Pomeroy, executor of the estate of 
his deceased wife, Elizabeth Eagan Pomeroy, sued the 
Pennsylvania Railroad Company for damages on account 
of her death by wrongful act (Sec. 16-1201 et seq., D. C. 
Code 1951). After verdict for plaintiff, defendant moved 
for a judgment notwithstanding the verdict or in the alter¬ 
native for a new trial, and these are the motions pres¬ 
ently before me. 

At the trial, plaintiff called three witnesses. Defend¬ 
ant called none, and stood on its motion for a directed 
verdict Plaintiff’s three witnesses were a draftsman em¬ 
ployed by defendant, a former employee of defendant, and 
the plaintiff. From their testimony and stipulation of 
counsel, the facts may be summarized as follows: 

After attending a happy family reunion in connection 
with the birth of a grandchild, Mr. and Mrs. Pomeroy 
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boarded a train operated by defendant at Trenton, New 
Jersey. Its destination was Washington, D. C., where the 
Pomeroys resided. They took seats in a coach car in this 
train. They had planned to have dinner at the Union 
Station on arrival in Washington. At the time, Mr. and 
Mrs. Pomeroy were each 69 years of age. Mrs. Pomeroy 
was in good health, though frail, and in excellent spirits. 
She was about 5 feet, 3 inches in height. She never did 
any heavy work, but managed and operated an apartment 
building owned by her. She had planned to prepare an 
apartment in this building for occupancy by her son and 
family when she returned to Washington. 

132 As the train approached Washington, and had 
begun to slow down, Mrs. Pomeroy told Mr. Pome¬ 
roy that she felt warm and was going to get some fresh 
air. She asked Mr. Pomeroy to get the luggage down, 
and then went toward the rear of the coach. She was 
never again seen alive. Her body was found at the base 
of a railroad signal bridge at the right of the tracks on 
which the train was operated, and it was stipulated that 
she departed through the right rear door of the coach, 
traveling in a southerly direction, and was killed when she 
struck the ground. The place where her body was found 
was about two miles from the Union Station in the Dis¬ 
trict of Columbia. 

There were no unusual lurches or jerks in the operation 
of the train, and it was operated in a normal manner. 
The former employee who testified was a ticket collector 
assigned to the coach in which the Pomeroys were riding 
and two other coaches, one in front of it, and one to the 
rear of it. After the train left Baltimore, he collected 
tickets in the three coaches, inspected the doors of the 
vestibules and found them all closed and in a secure po¬ 
sition. As the train passed through Odenton, Maryland, 
which is about halfway between Baltimore and Washing¬ 
ton, he made an inspection and found the doors closed. 
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As the train passed through Seabrook, Maryland, which 
is about nine miles from the place where Mrs. Pomeroy’s 
body was found, he again inspected the, doors and found 
them closed. About five minutes later, 1 he started to walk 
through the coaches to announce arrival at the Union 
Station, and as he reached the rear of the Pomeroy coach, 
he found both halves of the door swinging loose in an 
open position. 

He closed both halves of the door, and continued on 
through the coach. It was not unusual for him to find the 
doors open between stations. The top half of the door is 
opened by poshing a handle about five feet above the floor 
of the car, and then pulling the door back with a latch. 
The bottom half of the door will not open until the top 
half is first opened. The bottom half is opened by 
133 turning a knob, not unlike the knob of an ordinary 
door. There was a sign in the vestibule, warning 
passengers to keep off the platform until the train stops. 
There were no defects in the doors. 

According to the draftsman’s testimony, there is a curve 
in the tracks about 2800 feet long, which ends about 600 
feet beyond the point where Mrs. Pomeroy’s body was 
found. It is a one-degree curve, a moderate curve and a 
safe curve for greater speeds than the limit allowed on it 
The curve is banked to the left, so as to offset the centri¬ 
fugal force brought into play as a train rounds the curve. 

1 This was the ticket collector’s approximation, but if the train 
was traveling at its maximum allowable speed of 80 miles an 
hour, it would take approximately seven minutes to travel the 
nine miles between Seabrook and the point where Mrs. Pomeroy’s 
body was found. The ticket collector had walked through the rear 
coach announcing arrival, and as he reached the vestibule of the 
Pomeroy (or middle) coach and observed the open doors, he was 
about a mile beyond the point where Mrs. Pomeroy’s body was 
found. It would therefore appear that something more than five 
minutes elapsed between the Seabrook inspection and the timo he 
started to announce arrival 
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Although 'Mrs. Pomeroy left children surviving her, the 
only person claiming to have suffered pecuniary loss as a 
result of Mrs. Pomeroy’s death is her husband, Mr. Pom¬ 
eroy, the plaintiff. The life expetancy of both Mr. and 
Mrs. Pomeroy at the time of her death was a fraction 
over nine years. Mrs. Pomeroy owned the apartment 
building in which she and her husband had an apartment. 
She provided this dwelling for herself and Mr. Pomeroy, 
and used the income from the operation of the apartment 
building, amounting to about $200 a month, and the income 
from a farm, also owned by her, amounting to about $500 
a year, for their joint maintenance. They had no other 
source of income. She kept house for her husband. After 
her death, this property was vested in her children. 2 

In considering the motion for judgment n.o.v., the 
Court must construe the evidence most favorably to the 
plaintiff, and give him the full effect of every legitimate 
inference therefrom. 3 On this basis, it would appear that 
Mrs. Pomeroy, feeling warm, entered the vestibule of the 
coach to get some fresh air; that the doors were open 
when she entered the vestibule; and that as the train 
passed around the curve, she was thrown through the 
open door by the operation of the train, notwithstanding 
the banking to offset the effect of centrifugal force. 4 

2 The evidence shows that the children are providing for the 
support of their father from the income from this property, though 
not to the same extent as before Mrs. Pomeroy’s death. But there 
may be recovery from a wrongdoer, regardless of anything he may 
receive from a “collateral source.” Hudson v. Lazarus, — U.S. 
App. D.C. —, Nov. 24, 1954, No. 11870. 

3 Gunning v. Cooley, 281 U.S. 90, 94. Shewmaker v. Capital 
Transit Co., 79 U.S.App. D.C. 102. Jackson v. Capital Transit Co., 
69 App. D.C. 147, cert, den., 306 U.S. 630. 

4 It would be unreasonable to infer that she committed suicide, 
in the light of the foregoing facts, or to infer that she opened both 
doors for air, as the upper portion of the door would have suf¬ 
ficed for that purpose, and that, mechanically, had to be opened 
first. 
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134 But this did not justify submission of the ease to 
the jury under the doctrine of res ipsa loquitur. 
There was no collision, derailment, defect in machinery, 
unusual lurch or jerk. The doors were accessible to all 
passengers and were easily opened. All the elements 
requisite for the application of the doctrine of res ipsa 
loquitur, therefore, were not present, 0 and accordingly I 
found the doctrine inapplicable and refused to submit the 
case to the jury on that basis with appropriate instruc¬ 
tions in use in this jurisdiction. 

There was thus left for determination only the question 
whether there was sufficient evidence of specific negligence 
for submission to the jury, which I shall now discuss. It 
is the duty of the railroad, if it provides vestibule cars, 
to see that they remain closed between stations, 8 and de¬ 
fendant would be negligent if it failed to exercise the 
highest degree of care to keep them closed at such times. 
If reasonable men might differ on this point, the case is 
one for the jury; otherwise it is the Court’s duty to 
direct a verdict for defendant 7 If the standard were 
reasonable care, or the exercise of ordinary prudence and 
foresight, I would conclude unhesitatingly that reason¬ 
able men could not differ that such care had been exer¬ 
cised on the factual basis here involved. But the highest 
degree of care presents a different and more difficult 
problem. It contemplates the exercise of all the s kill, 
prudence, and foresight within reason, consistent with 


0 Washington Loan & Trust Co. v. Hickey, 78 U.S. App. D.C. 59. 
Norfolk & Western Ry. Co. v. Estepp, 204 FJ2d 880 (6th Cir. 1953) 
Brott v. Texas & Pacific Ry. Co., 35 So.2d 801 (1948)—Louisiana. 

* Minneapolis, St.P. & S.S.M.R.Co. v. Galvin, 54 F.2d 202 (Sixth 
Cir. 1931), cert, denied, 285 U.S. 551. Carter v. Kura, 127 F.2d 
415 (Eighth Cir. 1942) Calloway v. Hart, 146 F.2d 103, 106 (Fifth 
Cir. 1944) cert, denied, 324 U.S. 866. 

7 Gunning v. Cooley, supra.; Shewmaker v. Capital Transit Co., 
supra; Jackson v. Capital Transit Co., supra. 
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the practical operation of the railroad. 8 It is defined by 
the Court of Appeals, in Tobin v. Penna. R.R. Co., 69 
App. D.C. 262, 264, by quoting with approval Meier v. 
Penna. R.R. Co., 64 Pa. 225, as follows: 

185 “ ‘The utmost care and vigilance is required on 

the part of the carrier. The rule does not require 
the utmost degree of care which the human mind is ca¬ 
pable of imagining; but it does require that the highest 
degree of practical care and diligence should be adopted 
that is consistent with the mode of transportation 
adopted’.” 

Of course I would not say, under this criterion, that it 
is the railroad’s obligation to post an employee in every 
vestibule to see that the doors remain closed, but here 
there were only three inspections between Baltimore and 
Washington, one at the time of departure from Baltimore, 
one at Odenton, about halfway between these cities, and 
one at Seabrook, Maryland, about nine miles from the 
place where Mrs. Pomeroy’s body was found. To be sure, 
the inspection at Seabrook was only a few minutes be¬ 
fore Mrs. Pomeroy departed from the coach, but the 
ticket collector had only three coaches assigned to his 
care. His only duty, according to the evidence, was to 
collect tickets, see to the safety of the passengers and 
equipment, and announce the arrival of trains at stations. 
At the time of this incident, the collection of tickets had 
been completed, and during the critical period here in¬ 
volved he had no duty other than to see to the safety of 
the passengers and equipment. He knew that it was not 
unusual to find the doors open between stations, and that 
the train was approaching its destination, with the in¬ 
evitable movement and activity of passengers incident to 
preparation for arrival. Could reasonable men differ as 
to whether at that time he was sufficiently alert and vigi- 


8 Pistorio v. Washington R. & E. Co., 46 App. D.C. 479, 484. 
Cole v. Capital Transit Co., 90 U.S. App. D.C. 289. 
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lant to constitute the exercise of the highest degree of 
care and foresight? Could reasonable men differ as to 
whether, under these circumstances, with only three 
coaches to supervise, it was sufficient for him to content 
himself with the inspection at Seabrook until he an¬ 
nounced arrival of the train at Washington? Could a 
reasonable man, under these circumstances, conclude that 
he failed to exercise the highest degree of care by not 
keeping closer scrutiny and check on these three coaches, 
by looking in on each of them, for example, during this 
critical period when passengers become restive? In other 
words, to use a colloquialism, was he sufficiently “on the 
job” to bespeak the highest degree of care in the minds 
of all reasonable men? I thought not at the end of the 
trial, and on further reflection, have not changed my mind. 
Accordingly the motion for judgment n.o.v. will be denied. 

I have considered the motion for a new trial, and find 
no sufficient basis for granting it. 

/s/ David A. Pine 
Judge 

July 6, 1955 

137 Filed Jul 29 2955 Harry M. Hull, Clerk 

• © • • 

Notice of Appeal 

Notice is hereby given this 29th day of July, 1955, that 
The Pennsylvania Railroad Company hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
6th day of July, 1955 in favor of Robert Livingston Pom¬ 
eroy, Executor of the Estate of Elizabeth Eagan' Pome¬ 
roy against The Pennsylvania Railroad Company. 

/s/ James C. McKay 
Attorney for The 
Pennsylvania Railroad 
Company 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT LIVINGSTON POMEROY, 

Executor, Estate of Elizabeth Eagan Pomeroy, 

deceased, 

Plaintiff, 

vs. 

PENNSYLVANIA RAILROAD COMPANY, 
a corporation, 

Defendant. 

Civil Action No. 3452-51 

Washington, D. C., 
Monday, June 6, 1955. 

The above-entitled action came on for trial at 10:00 
o’clock a.m., Monday, June 6, 1955, in the United States 
District Court for the District of Columbia. 

BEFORE: 

HONORABLE DAVID A. PINE, Judge, and a jury. 

APPEARANCES: 

HYMAN SMOLLAR, ESQUIRE, 

On behalf of Plaintiff; 

JAMES C. McKAY, ESQUIRE, and 
HAROLD M. WILLCOX, ESQUIRE, 

On behalf of Defendant. 

• • • • 

3 Proceedings 

• it* 

MR. SMOLLAR: • • * 

I believe before I make my opening statement we would 
like to approach the bench with reference to certain stipu¬ 
lations. 

THE COURT: Very well. 
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• • • • 

MR. SMOLLAR: These stipulations, Your Honor, go 
to certain matters. I believe I can summarize them as fol¬ 
lows: 

4 One, the qualification of the plaintiff as executor 
of the estate of Elizabeth Pomeroy, deceased. As I 

interpret it, the defendant is willing to stipulate that he 
is duly qualified and acting as such executor. 

MR. McKAY: That is right. 

MR. SMOLLAR: Two. I believe there has been—I 
am not sure about this since I do not have a copy of the 
pretrial statement—a stipulation with respect to the fact 
that Mrs. Pomeroy, deceased, came to her death as a re¬ 
sult of departing from the train, and that we do not have 
to prove the cause of death as far as she is concerned Is 
that your understanding? 

MR. McKAY: That is correct. 

MR. SMOLLAR: There is one document which they 
have furnished, and I believe they have no objection to 
stipulating-—well, they have brought someone to prove 
that the document has been made, the draftsman? 

MR. McKAY: Yes, that is right. 

MR. SMOLLAR: And his name is Mr. Jones, I believe. 

• • • • 

MR. SMOLLAR: I believe that is all of the stipula¬ 
tions. Is that your understanding? 

MR. McKAY: No. We stipulated that Mr. Pomeroy 
was the only beneficiary under this action. 

5 MR. SMOLLAR: Yes. 

• • • • 

MR. McKAY: Well, I may have misstated. What I 
intended to say was that no pecuniary loss was suffered 
by the children of Mrs. Pomeroy. 

MR. SMOLLAR: That is the extent of the stipulation, 
that they suffered no pecuniary loss. 

THE COURT: So the judgment, if any, will be solely 


l 
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in favor of the plaintiff on behalf of the surviving spouse. 
Is that the stipulation? 

MR. McKAY: Yes, sir. 

MR. SMOLLAR: Have yon any more, Mr. McKay? 
MR. McKAY: Well, we stipulated that certain photo¬ 
graphs will be admissible without formal proof, that have 
been initialed by counsel for plaintiff and counsel for the 
defendant. 

MR. SMOLLAR: Yes, that is correct. 

MR. McKAY: That is correct. We also stipulate that 
Mr. and Mrs. Pomeroy were riding in coach 1708, 

6 which was the seventh day coach. 

MR. SMOLLAR: And that her body was found— 
MR. McKAY: To the right of the tracks. 

MR. SMOLLAR: To the right of the tracks at Signal 
Post 1338/1339. 

• • • • 

MR. McKAY: And that you concede, Mr. Smollar, 
that the only way she could have gotten out was through 
the right rear door of coach 1708. 

MR. SMOLLAR: That is right. Also as to mortality 
tables. I believe I have an instruction on mortality tables, 
that we are agreed it is 9.1 and a fraction. 

MR. McKAY: All right, sir. And there are certain 
distances, Your Honor. We stipulate that the distance 
from Seabrook, Maryland, to Signal Bridge 1338 is 9.02 
miles; that the distance from Signal Bridge 1338 to Hew 
York Avenue is 1.19 miles. 

• * • • 

THE COURT: Is it stipulated that she came to her 
death in the District of Columbia? 

7 MR. McKAY: Yes, sir. I think that is probably 
in the pleadings. 

THE COURT: It is? 

MR. McKAY: I believe it is. We concede that. 
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16 Thereupon, 

Garner L. Jones 

was called as a witness on behalf of the plaintiff and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
BY AOR. SMOLLAR: 

Q Would you state your full name? A Gamer L. 
Jones. 

Q Speak up, please, Mr. Jones. Where do you live? 
A Baltimore, Maryland. 

Q What is your address? A 4507 Cathlin Avenue. 

• • • • 

% 

Q What is your occupation? A I am a draftsman. 

Q And by whom are you employed? A Pennsylvania 
Railroad Company. 

17 Q How long have you been so employed? A 
Since 1949. 

Q And you work in their Baltimore offices? A Yes, 
sir. 

Q As a draftsman? A As a draftsman. 

Q As a draftsman did you have occasion to draw a 
set of drawings, or a set of blueprints? What do you call 
this? Is this a blueprint? A That is a blueprint 
MR. SMOLLAR: I wonder if you could mark this 
Plaintiff’s Exhibit 1 for identification? 

THE COURT: You had better ask him what it is first 
(Blueprint marked Plaintiff’s Exhibit No. 1 for identifi¬ 
cation.) 

BY MR. SMOLLAR: 

Q I hand you now what has been marked Plaintiff’s 
Exhibit 1 for identification and ask you what that is. A 
That is a blueprint dealing with the case, showing track¬ 
age of the Pennsylvania from Bladensburg Road down to 
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our junction with the Washington Terminal by C Tower. 
Q By C Tower? A Right outside the station. 

Q Now, what information do you have provided 

18 on this map? A This was made to show the loca¬ 
tion of the accident and trackage through there. 

Q By trackage you mean the location of the tracks, 
swing of the tracks, is that correct? A Yes. 

Q This is all in the District of Columbia, is that cor¬ 
rect? A Yes, this trackage, yes, it is all in the District 
of Columbia. 

Q Now, does it show on there Signal Bridge 1338? A 
Yes, sir, it does. 

# • • • 

Q Will you look at what has been marked Plaintiff’s 
Exhibit 1 for identification? 

THE COURT: It is received in evidence, isn’t it? 
MR. SMOLLAR: I will offer it now. 

MR. McKAY: I have no objection. 

THE COURT: It will be received. All right 

19 (Thereupon diagram identified as Plaintiff’s Ex¬ 
hibit No. 1 was by the Court received in evidence 

as Plaintiff’s Exhibit No. 1.) 

BY MR. SMOLLAR: 

Q Will you look at what has been marked Plaintiff’s 
Exhibit 1 and tell us where Signal—is it Signal Bridge 
1338, is located? A Right at this point here (indicat¬ 
ing). 

Q Now, looking at that Exhibit No. 1, Mr. Jones, would 
that be the track, would this be the track for trains enter¬ 
ing Union Station from New York? A No. I have it 
marked off here. This is No. 2 track. The lower track is 
the passenger track going toward Baltimore. The track 
up here, above here, is the south passenger track which 
is toward Washington. 

' Q In other words, this track was, or this train we are 
talking about that was involved in this case, was on Na 3 
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track which would be the top track as shown here? A 
That is correct. 

Q Going into Washington, is that correct? A Yes. 

Q I notice here, just before Signal Bridge 1338 we 
have the intersection of West Virginia, New York Avenue 
and Montana Avenue in the District of Columbia, is that 
correct? A Yes. 

20 Q When you made this map, Mr. Jones, did you 
go out to the scene or did you make it from blue¬ 
prints in your office in Baltimore? A It was made from 
blueprints in our office and checked on the track. 

Q When you checked on the track, did you check it for 
curves ? A We have a list of all curves in the Maryland 
division, and the super elevation of that curve is three and 
one-half inches. 

Q You did not measure that curve yourself? A There 
is no way that we can measure it. 

Q Well, you have down here a degree of curve. It says 
“one degree of curve”? A Yes, sir. 

Q That is something you got from some verified rec¬ 
ord or some written information in the possession of the 
Pennsylvania Railroad Company, is that correct? A 
Yes. 

• • • • 

21 Q When you were out there, let me ask you, 
can you tell with a piece of chalk, or could you use 

a piece of chalk on that board and tell us what your im¬ 
pression of the 1-degree curve would be? A If you can 
imagine a circle, the center is here, a 1-degree curve 
would have a radius of 5730 feet, and in a circle the radius 
is one-half the diameter of that circle, and one degree of 
curvature, curvature of one degree, your radius is 5730 
feet. Now, this angle in here is one degree. Now, accord¬ 
ing to railroad manuals, or books on that, the degree of 
curve is the angle which is sub-tended by a chord; by 
that I mean a chord drawn across here at that arc, hits 
that radius at a 1-degree curve. 
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Q May I interrupt you a minute? I know I don’t un¬ 
derstand, and I don’t know whether the jury can get it. 
When you were out to the scene, Mr. Jones, this Signal 
Bridge 1338, would you say that was located approxi¬ 
mately at the end of the curve in the track for a train 
going south into Washington? A Yes, it is. 

Q So that prior to that point, or after this point, the 
train straightens out and, without curve, goes 

22 straight into the station, is that correct? A Yes. 

MR. SMOLLAR: I think that is all. 

THE WITNESS: I have some more curve, the curve 
is 2800 feet. 

BY MR. SMOLLAR: 

Q So that curve extended it 2800 feet north? A This 
is approximately 2200 feet at the beginning, because it is 
only about 600 to straighten out 

Q When you say 600 feet of curve you mean after it 
passed 1338? A Yes. 

Q So that there was 600 feet left to the curve? A 
Yes. 

Q And how many feet has gone on the curve, about 
2200 would you say? A Yes, about 2200. 

MR. SMOLLER: I believe that is all. 

• • • • 

Cross Examination 
BY MR. McKAY: 

Q Mr. Jones, for the benefit of us who do not under¬ 
stand this, how would you describe that curve? Would you 
describe it as a slight curve, gradual curve, or a 

23 short curve? A No, it is a very moderate curve. 

• • • • 

Q Are there other 1-degree curves on the Pennsylvania 

Railroad between New York and Washington? A Yes, 
there are. There are more curves. 
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Q And what do you mean when you say that there is 
a three and a half inch super elevation on a curve? Will 
you explain that to the jury, please? A Well, going 
around a curve a train, or anything else, tends to have 
centrifugal force. It will tend to throw you a little bit in 
that direction. That is the reason the highways are 
banked, the same thing with the railroad, when you go 
around the curve the outer rail is a little higher, three 
and a half inches higher than the inner rail, and the train 
will bank right into this curve in that speed zone. 

Q Bank to the left in this case? A Yes, bank to the 
left. 

MR. McKAY: I have no further questions. 

Redirect Examination 
BY MR. SMOLLAR: 

Q Mr. Jones, you talked about a speed zone. What do 
you mean by a speed zone in that area? A Ac- 
24 cording to the Pennsylvania Railroad I believe it is 
80 miles an hour speed limit, but they generally 
start braking before they hit that curve. 

Q In other words, the Pennsylvania Railroad sets up 
various speed zones on that much curve, is that correct? 
A Yes. 

Q And you say the speed limit for that curve is 80 
miles an hour? A The operating speed, it is more than 
that. 

THE COURT: It is what? 

THE WITNESS: It is more than that. This is the 
operating speed 

BY MR. SMOLLAR: 

Q And they extend for the entire length of the curve, 
is that right? That is the recommended speed, is that 
correct? A Yes. 

MR. SMOLLAR: That is all. 



24 A 


Recross Examination 
BY MR. McKAY: 

Q Just to clear this up. You didn’t mean to say it 
was recommended for the curve, but that that is the speed 
limit? A That is the speed limit for the Pennsylvania 
Railroad, but there is restriction on the curve. 

25 MR. McKAY: That is all. 

BY MR. SMOLLAR: 

Q What I meant to say is that these are Pennsylvania 
rules, they are not the local rules of the District? A 
Oh, no, set up by safety regulation. 

THE COURT: I can’t hear you. Set up by what? 
THE WITNESS: Safety regulation. In other words, 
if you had a short curve you would have to cut your speed 
down. 

• • • • 

WiUiam F. Harrison 

was called as a witness on behalf of the plaintiff and, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
BY MR. SMOLLAR: 

Q Will you state your name, please, sir? A William 
F. Harrison. 

Q Where do you live, Mr. Harrison? A 4115 

26 Rondo Court. 

Q In what city? A Baltimore. 

Q And what is your business, Mr. Harrison? A I 
have a service station. I have an American Oil service 
station. 

Q And were you employed by the Pennsylvania Rail¬ 
road Company on September 5, 1950? A I was. 

Q How long have you been separated from the Penn¬ 
sylvania Railroad Company? A Two years. 
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Q Two years. Now, in what capacity were yon em¬ 
ployed in September of 1950? A Ticket collector. 

Q Was that the description of yonr job on that day? 
A That is the description of my job. 

Q Now, in connection with that job on September 5, 
1950, did you become aware at some time during that day 
that one of your passengers were missing? A I did. 

Q And that was a Mrs. Elizabeth Pomeroy, is that 
correct? A Yes, sir. 

Q Now, what train were you working on that 

27 day? A 129. 

Q Was that the number designation of the train? 
A Correct. 

Q Now, do you know how that train was made up, how 
many cars? A I do not. 

Q Do you know how many cars you were in charge of 
on that day? A I do. 

Q And how many cars were you in charge of on that 
day? A Three. 

Q What cars were they, if you know ? 

• • • • 

A Don’t know. 

Q Let me put it this way: Was 1708 one of your cars? 
A Yes, sir. 

Q Now, Mr. Harrison, as ticket collector what were 
your duties on that train? A Well, you are to lift fares 
and lift tickets, and see to the safety of your passengers, 
and keep your equipment in the best shape possible to 
your knowledge, and see that passengers are received and 
discharged properly. 

Q When you say “lift tickets” you mean take 

28 tickets from passengers? A Correct. 

Q And when you say “lift fares”— A Yes. 

Q (Continuing) —you mean take cash fare, is that 
correct? A Yes, sir. 

Q Now, did there come a time on September 5, 1950, 
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if yon remember, Mr. Harrison, just prior to announcing 
the arrival in Washington that you walked through the 
vestibule of car 1708? A Yes, sir. 

Q And did you at that time notice that the doors were 
open on the right? A Yes, sir. 

Q And -what did you do? A I closed them. 

Q And what did you do after you closed them? A 
What did do after I closed them? 

Q Did you go into the car then ? A I went in the next 
car. 

Q Did you go into the car 1708 and announce Wash¬ 
ington then? A No, I w~ent in the other car. 

Q What other car? A The car ahead of 1708, the 
other coach. 

29 Q Now, do you recall what car Mr. and Mrs. 
Pomeroy were sitting in? A No, sir. 

Q Do you recall talking to ,Mr. Pomeroy after your 
train had pulled into Washington? A Yes. 

Q Do you recall what car he was sitting in when you 
talked to him? A No, sir. 

Q Now, when you saw the doors open there about 
where were you with reference to Union Station? Where 
was the train with reference to Union Station? A Well, 
with reference to Union Station, New York Avenue, New 
York Avenue bridge. 

Q Is that Signal Bridge 1338? A I can’t answer 
that. 

Q Now, when you noticed the door open, do you recall 
where the train was with reference to New York Avenue, 
whether it was past New York Avenue or not past New 
York Avenue? A It was directly under the bridge. 

Q Now, when you were out on the platform, when you 
came through that car and saw those doors open, did you 
see anybody there? A No, sir. 

Q Did you consider the doors being open as 

30 being unusual? A No, sir. 

Q That is, you had seen the doors open lots of 
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times between stations, is that correct? A Yes, sir. 

Q Now, what kind of doors were these? A Well, 
they were split doors. 

Q By split doors yon mean that there are two halves, 
is that correct? A Correct. 

Q In order to open these doors which half do yon have 
to open first? A The top. 

Q And how do yon open the top half? A Tnm the 
latch in the hook that goes in between yonr fingers, and 
yon tnm it to the opposite side from the way the door 
swings. 

Q And then when yon tnm the latch over the door 
what do yon do with the door in order to secure it, the 
top door? A Yon swing it back against the bulkhead 
and it has a safety catch. 

Q Yon swing it back on the hook, is that correct? A 
Yes. 

Q And it catches on to the bulkhead? A Yes. 
31 Q And at that time the bottom half is closed, is 
that correct? A Correct. 

Q Now, how high would the bottom half be, the top of 
the bottom half be from the floor of the vestibule? A 
Thirty-six inches. 

Q Now, how do yon open the bottom half? A Yon 
turn a knob. 

Q And pull that back? A Correct. 

Q And swing it hard against the bulkhead? A Yes. 

Q And it catches there on a catch, is that correct? A 
Correct. 

Q When yon have done that the vestibule floor is level 
at that time, isn’t it? A Correct. 

Q Now, there is a trap there though on the floor? A 
Correct. 

Q Now, when yon went through that car this trap door 
was in place, is that correct? A Correct. 

Q So that what yon had found was the top half and 
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bottom half latched securely against the bulkhead of the 
car, is that correct? A No. 

32 Q What condition did you find them in there? 
A They were swinging. 

Q Both of them were swinging? A Correct. 

Q Then they were free, is that correct? A Correct. 

Q Now t , in order to close them you closed the bottom 
half first, is that correct? A Correct. 

Q And then the top half? A Correct. 

Q Let me see if I can refresh your recollection, Mr. 
Harrison. Do you recall giving your deposition on Janu¬ 
ary 13, 1953, in the office of Covington & Burling in this 
case? A Yes. 

Q Do you recall this question being asked of you, as 
you were announcing— 

“As you were announcing Washington you came into 
this particular car where you saw both bottom and top 
halves of the door in secured locked position, is that cor¬ 
rect? 

“Answer: Yes.” 

Do you recall saying that they were in secured locked 
position as you saw them as you went through the 

33 car? A No, I don’t. 

Q Well, you believe that your recollection at that 
time—does this serve to refresh your recollection, by the 
way? A No, it does not. 

Q Can you explain why your recollection at that time, 
in 1953, was any different than it is now as to the doors? 

THE COURT: He hasn’t said that he testified that 
way. 

BY MR. SMOLLAR: 

Q Well, do you recall testifying in that manner in 1953 
that the doors were— A No, sir. 

Q You do not? A No. 

Q Do you recall this question, Mr. Harrison: 

“Question: When you saw them in the open position 
what did you do? 
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“Answer: I re-closed it.” 

Do you recall that question and answer, making that 
answer to that question during the deposition? A Cor¬ 
rect, I do. 

MB.SMOLLAB: I believe that is all, Your Honor, on 
direct. 

34 Cross Examination 
BY MB. McKAY: 

Q When you said, Mr. Harrison, you have seen doors 
open lots of times, did you mean both halves of doors, or 
the top half? A Both halves. 

Q You have seen that lots of times. Now, on this trip 
from New York to Washington on that day did you see 
both halves of any door open on any other occasion? A 
Well, I have seen the top parts open. 

Q But not both halves? A But not both halves. 

Q Now, I believe Mr. Sraollar tried to find out what 
car Mr. and Mrs. Pomeroy were riding in, and I will ask 
you this: Do you recall finding the open door in a par¬ 
ticular coach, is that correct? A Correct. 

Q Was that in the same coach in which you later 
talked to Mr. Pomeroy? A I don’t remember. 

Q You don’t remember? A No. 

Q Now, was Baltimore the last stop before arriving 
in Washington on that day? A Yes. 

35 Q And do you recall whether or not the train 
was on time when it left Baltimore? A We left 

Baltimore a minute and a half late. 

Q A minute and a half later. What about when you 
arrived at Washington? A On time. 

Q And did you begin collecting tickets as the train left 
Baltimore? A Yes. 

Q Did you go through all three of the coaches to which 
you were assigned? A Yes. 

Q You were assigned to the sixth, seventh and eighth 
coach in line, were you not? A Yes. 


I 

i 


i 




30 A 


Q Now, as you left Baltimore collecting tickets did 
you go into all the vestibules of those three cars? A Yes. 

Q Did you see any open doors then? A No, sir. 

Q Now, as you proceeded from Baltimore to Washing¬ 
ton did you have occasion to again go through those 
coaches? A Yes, sir. 

MB. SMOLLAB: Your Honor, I feel constrained to 
object to this cross examination because it is going 

36 beyond the scope of the direct examination. 

THE COHBT: I think it is. 

MB. SMOLLAB: But if he wants to call him as his 
own witness I have no objection. 

MB. McKAY: Could I be heard, Your Honor? 
THECOUBT: Yes. 

• • • • 

(At the bench:) 

MB. McKAY: Your Honor, we have so far an un¬ 
explained open door. I believe it is certainly pertinent 
as to how it came open that we show the steps taken by 
the railroad to inspect the train to determine whether 
everything was in good order. I think it goes directly to 
the issue as to how this door came open, or when it came 
open, that we cross examine on it. I think the issue has 
been raised by Mr. Smollar and we are entitled to go 
into it on cross examination. 

MB. SMOLLAB: My objection is I called this man, 
who was an employee— 

MB. McKAY: He is not employed now. 

MB. SMOLLAB: But he was an employee of the 
Pennsylvania Bailroad Company. I purposely lim- 

37 ited it on direct examination to the incidents imme¬ 
diately prior to the entrance of that train into 

Washington. To permit him to cross examine as to rail¬ 
road practice before that would be to take advantage of 
something on cross examination that he ought to be re¬ 
quired to put in by way of direct examination so that 
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I can question this witness on the Pennsylvania Railroad 
practice. Generally it goes far beyond the scope of my 
direct examination to permit him to go back to some 
point beyond Baltimore where I did not ask any questions 
about. 

MR. McKAY: I am not going beyond Baltimore. You 
can’t cut me off geographically. I am going to inquire 
as to what occurred that day and, secondly, with the in¬ 
ference as it is now that there was carelessness in leaving 
the door open, I am about to cross examine him on that. 

THE COURT: I don’t know just what you are going 
to ask him. 

MR. McKAY: If he inspected the train as it passed 
through Odenton and passed Seabrook, Maryland, and I 
am going to establish through that cross examination that 
the doors were shut on each of those inspections, and ten 
minutes or so later as he did come through the train to 
announce Washington he found the doors open. I think 
we are entitled to show that there was no carelessness 
leaving the doors open, as the implication now is. I think 
that is proper cross examination. 

THE COURT: I started to say you opened the 
38 door to it. 

MR. SMOLLAR: Let me say this, that I request 
to be permitted under the rules of evidence to have this 
witness declared a hostile witness so that I may cross 
examine him? May I submit that, Your Honor, if he is 
going into railroad practice prior to Baltimore? 

MR. McKAY: I object. 

MR. SMOLLAR: Whether I can have him declared, or 
initiate a motion to have him declared a hostile witness. 

THE COURT: You can initiate it, but he hasn’t 
shown he was hostile. 

MR. McKAY: He was fair. 

MR. SMOLLAR: I did not go beyond my point for 
that reason. To permit him now to produce by this wit- 
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ness that I have bronght here, evidence as to practice of 
what was done before Baltimore— 

THE COURT: Before Baltimore? 

MR. McKAY: After Baltimore, between Baltimore and 
Washington is all I am talking about. 

MR. SMOLLAR: He testified to two things. He testi¬ 
fied that the door was flapping open outside of Wash¬ 
ington, and he testified it was not unusual for him to see 
these doors open between stations. Other than that I 
believe he should use him as a witness in chief and should 
be required to call him as a witness in chief so that 

39 I can cross examine. I am being surprised. 

THE COURT: I don’t agree with you. 

(At the table:) 

THE COURT: You may proceed. 

BY MR. McKAY: 

Q Now I believe I was asking you, Mr. Harrison, about 
the train passing through Odenton, Maryland. Do you re¬ 
call inspecting your cars at that time? A I do. 

Q And where is Odenton with respect to Washington 
and Baltimore? A I would say halfway. 

Q And what did you find then, did you find any doors 
open? A No, I did not. 

MR. SMOLLAR: We will object to that, Your Honor, 
for the reason stated. 

THE COURT: Overruled. 

BY MR. McKAY: 

Q Do you recall also, Mr. Harrison, as the train passed 
through Seabrook, Maryland, that you again inspected 
the doors for which you were responsible? A Yes. 

MR. SMOLLAR: That is objected to, Your Honor. 

THE COURT: Overruled. 

40 BY MR. McKAY: 

Q At that time did you find any doors open, 
sir? A No. 

MR. SMOLLAR: That is objected to. 

THE COURT: Overruled. 
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• • • • 

Q Where is Seabrook with respect to Washington, do 
you know? A Well, I would say it is about nine minutes. 

Q Nine minutes from Washington. Could you put it in 
terms of mileage? A Mileage? No. 

• • • • 

Q Now, you referred to finding these open doors, Mr. 
Harrison. 

How long after you examined those doors in Seabrook, 
as the train went through Seabrook, do you recall that you 
saw the open doors in point of time, how many minutes? 
A We were just coming into the terminal, I would 

41 say a few minutes. 

Q Do you think it was just a few minutes? A 
About, I would say at the latest a period of four and a half 
minutes, five minutes. 

Q Now, did you at any time see an elderly lady loiter¬ 
ing in the vestibule as the train was coining into V&sh- 
ington? A No. 

• • • • 

42 Q Mr. Harrison, on this particular car, and in 
the vestibule in which you found this open door, is 

there any system of warning as to whether passengers 
should be riding or loitering, or standing in vestibules? 
MR. SMOLLAR: I object. 

THE WITNESS: It is. 

• • • • 

43 THE COURT: Wait a minnute. When there is 
an objection, don’t answer until I have ruled on it. 

Is there objection? 

MR. SMOLLAR: Yes. We object to the question on 
the ground that it is not proper cross examination. 

THE COURT: Overruled. 

BY MR. McKAY: 

Q You have answered that, that it is? A Yes. 

Q And what did it say in that particular car, do you 
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remember? A Passengers forbidden to loiter on plat¬ 
form any time train is in motion. 

Q Is that exhibited right in the car? A Yes, sir, 
right on the walls. 

Q Now, are there hand holds in the vestibule? A 
Hand rails. 

Q Where are they located? A Where are they lo¬ 
cated ? 

Q With respect to the trap, I will say? 

MR. SMOLLAR: I object for the same reason. He is 
going far afield, Yonr Honor. 

THE COURT: Overruled. 

THE WITNESS: In respect to the trap? 

• • • • 

44 Q Yes. A They don’t come across the bottom. 

Q Say the trap is lifted, as you are starting 
down the steps, where are the hand holds with respect 
to the passenger that is descending? A On each side. 

• • • • 

Q Now, how high above the floor, the trap door of the 
car, is the lever raising the trap door of this car? 

MR. SMOLLAR: I object. 

THE COURT: You brought out how it could be 
opened. 

MR. SMOLLAR: That is right, but I am objecting 
to it for the reason that it has not been identified as being 
this door. There are all kinds of doors. 

THE COURT: I am assuming that the witness is re¬ 
ferring to the car on this train— 

MR. SMOLLAR: Yes. 

THE COURT: Let me finish—car 1708 I think you 
said. 

MR. McKAY: Yes, sir. 

THE COURT: And that is your answer as to this car? 

THE WITNESS: Yes, Your Honor. 

BY MR. McKAY: 
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45 Q Mr. Harrison, with respect to the handle, how 
high off the floor is the handle which opens the top 

door of that double door? A I would say five feet. 

Q Do you have any independent recollection of how 
those doors operated that day? A They operated 
smoothly. 

Q Did you have any occasion to open them at all 
when the train came to Washington, to let passengers out? 
A I did. 

Q You opened those specific doors which you had found 
open earlier? A I did. 

Q Did you have any difficulty opening them? A I did 
not. 

Q And when you say you had to slam doors hard up 
against the bulkhead of the car, what do you mean by that? 
Do you mean it takes a lot of physical strength to do 
that? A It does. 

Q • • • 

The upper door must be opened before you open the 
lower door, is that correct? A Correct. 

Q And how do you open the lower door once the upper 
door is open? Do you just turn a knob like you do 

46 a doorknob? A Yes. 

Q And pull it back and push it up against the 
wall, is that correct? A Correct. 

Q Now, Mr. Harrison, I think we have established that 
the trap was down when you found the open doors, is that 
correct? A Yes. 

Q It had not been lifted up? A No, sir. 

Q Now, had the train—do you recall on this occasion 
when the train began to slow down to enter Washington? 
A No. 

Q You don’t remember that? A No. 

• • • • 

47 Q Mr. Harrison, did you notice any defects at 
all in these double doors which you had found open? 

A No, sir. 
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Q Do you recall whether you had to push the handle 
to the top door hard to get it open when you ejected 
passengers in Baltimore—Washington, I mean? A No. 

Q It wasn’t hard to open? A No. 

MB. SMOLLAB: I am going to object to that. We 
are now in Washington. I think that, too, is only proper 
examination if he is his own witness. 

THE COUBT: Overruled. 

MB. McKAY: I have no further questions, Your Honor. 

Redirect Examination 
BY MB. SMOLLAB: 

Q Mr. Harrison, did you file a report with the Penn¬ 
sylvania Bailroad Company? A No. 

Q Did you give a statement to the Pennsylvania 
48 Bailroad Company? A I did. 

Q And did you have a copy of it? A At one 

time. 

Q And what did you do with it? A I burned it. 

MB. SMOLLAB: That is all. 

Recross Examination 
BY MB. McKAY: 

Q When did you bum it, sir? Did you bum it before 
the suit was filed? A No. 

Q Do you know when you burned it? A I burned it 
about 19 months ago. 

Q What was you reason for burning it? 

• • • • 

THE WITNESS: Well, I figured it was just debris 
lying around the house. I just wanted to get rid of some 
junk. 

MB. McKAY: That is all. 

• • • • 

THE COTTBT: Mr. Harrison, are those doors on the 
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forward part of the car or the rearward part of the car 
as you came into Washington? 

THE WITNESS: Forward, sir. 

THE COURT: Forward. Were yon going for- 

49 ward announcing Washington at the time you no¬ 
ticed these doors open? 

THE WITNESS: Yes, sir. 

THE COURT: So you had gone through this coach 
1708 and got down to the forward vestibule of it when 
you noticed the doors there open, is that right? 

THE WITNESS: Yes, sir. 

THE COURT: Now, when these doors were opened 
did they look out on other tracks, or was it the side of 
the right-of-way that it looked out on as you approached 
Washington? 

THE WITNESS: It looked out on other tracks. 

THE COURT: Other southbound tracks, or don’t you 
know? 

THE WITNESS: Well, it would be south coming to 
Washington, but they are used both ways, sir. 

THE COURT: Oh, they are? 

THE WITNESS: Yes, sir. 

THE COURT: I see. That is all I have. 

Have you anything? 

MR. SMOLLAR: Yes. I think we had best straighten 
this out, Your Honor, since we have stipulated that the 
doors that were open in this car were the north end of 
the car going south into Washington. 

THE COURT: Wait a minute. The north end of the 
car? 

50 MR. SMOLLAR: Yes. 

THE COURT: I didn’t know that you had stip¬ 
ulated that. 

MR. McKAY: The right rear door of coach 1708 is 
the stipulation. 
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THE COUBT: You see, the stipulations were given 
very hurriedly to me at the bench. That is one of the 
reasons I requested a statement in writing. 

Now, you have this witness’ testimony which is con¬ 
trary to that stipulation, is that correct? 

MR. SMOLLAR: That is correct. Our stipulation was 
based on all the evidence and his testimony in the deposi¬ 
tion. That was the reason for stipulating before the trial. 

THE COURT: Well, the stipulation will govern it. Is 
that the stipulation? 

MR. McKAY: Yes. 

THE COURT: Well, that will govern it 

• MR. SMOLLAR: I have no further questions. 

• • • • 

53 MR. SMOLLAR: Mr. Pomeroy. 

Thereupon, 

Eugene C. Pomeroy 

was called as a witness on behalf of the plaintiff, and 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

BY MR. SMOLLAR: 

• • • • 

Q Will you state your full name? A Eugene C. 
Pomeroy? 

Q Where do you live? A I am a resident of Wash¬ 
ington, D. C. 

Q At what address? A 1255 New Hampshire Ave¬ 
nue, Northwest 

Q Do you live there alone? A Alone. 

Q And you were the husband of Elizabeth Pomeroy 
who came to her death on September 5, 1950, is that cor¬ 
rect? A I was. 
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Q How old a man are yon now, Mr. Pomeroy! A 
Seventy-four. 

54 Q Wien was your 74th. birthday? A The 27th 
of May. 

Q The 27th of May of this year? A That’s right 

Q Can you tell us Mrs. Pomeroy’s age at the time of 
her death? A I believe she was 69. 

Q Mr. Pomeroy, are you employed now? 

• •, • • 

A No. 

Q Have you been employed since 1950 and prior 
thereto? A No. I retired from the practice of law 
about 1945 or ’46. 

Q Calling your attention to September 5, 1950, Mr. 
Pomeroy, were you a passenger of the Pennsylvania 
Railroad Company traveling to Washington with your 
wife on that day? A I was. 

Q Now, prior to that time, prior to becoming a pas¬ 
senger on the train on that day, where had you been? 
A Been at Hopewell, New Jersey. 

Q And can you tell us what you were doing in Hope- 
well? A Well, I was there because there was a sort of 
family reunion by reason of the fact that my son’s baby 
was bora a day or two before, two or three days be¬ 
fore. 

55 Q Now, can you tell us who was at Hopewell 
with you? A I recall that my wife and my daugh¬ 
ter, Mrs. Collins, my son-in-law Mr. Alan Collins, and my 
son Livingston Pomeroy, while his wife was in Trenton in 
the hospital. 

Q Do you have any other children besides the chil¬ 
dren you have mentioned here? A I have one daughter 
living in Rome. 

Q Now, are these all adults and self supporting? A 
They are. 

Q That is, you have two daughters I take it and one 
son? A That is correct. 
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Q And your son’s name I believe is Robert Livingston 
Pomeroy, is that correct? A That’s right. 

Q Can you tell us Mrs. Collins’ full name, please? 
A Kathryn Pomeroy Collins. 

Q And she is married to Alan Collins? A That is 
correct. 

Q Now, can you tell us the other daughter’s name, 
the daughter in Italy? A Josephine Marincola. 

Q When you were at this place in Hopewell, New 
Jersey, you were vis ting the Collins family, I take it? 
A That’s right. 

56 Q That is their home? A That is correct. 

Q Now, how long had you been there prior to 
September 5, 1950? A I think it was two or three days. 

Q Now, can you describe the kind of gathering that it 
was? Was it a festive gathering, or was it a family re¬ 
union of some sort? A It was a sort of family reunion 
and was extremely pleasant. 

Q Now, can you tell us when your son’s baby was 
born, do you recall? A Yes. I think it was the third 
week of August. I am not absolutely positive but I think 
that was the date. 

Q In any event, there came a time on September 5 
when you and your wife left Hopewell preparing to go 
to Washington, is that correct? A That is correct. 

Q How did you get from Hopewell to Trenton? A 
We were driven down to Trenton in .one of my son-in- 
law’s cars. 

Q And can you tell us whether you stopped in Tren¬ 
ton before you got on the train? A We did. Mrs. 
Pomeroy got out and went into the hospital to see the 
daughter and the baby. 

57 Q And then you were driven to the train? A 
That is correct. 

Q Do you remember what time you became a passen¬ 
ger on that train? A I think I left Trenton about 3 
o’clock in the afternoon; I am not too sure about that 
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• • • • 

Q You bought two tickets for yourself and your wife, 
I take it? A That is correct 

Q And then you got on file train? A Yes. 

Q Was that a coach ticket that you bought, Mr. Pom¬ 
eroy? A Coach ticket. 

Q Now, you don’t recall the number of the coach you 
were sitting in, is that correct? A I do not 

Q So that you and your wife got on the train in the 
coach car, and did you get seats immediately? A Yes, 
there was a seat that was vacant and we took that. 

Q Now, at that time at what address were you 

58 and your wife living? A 1255 New Hampshire 
Avenue. 

Q Who owned that house? A Mrs. Pomeroy. 

Q That is your wife, is that correct? A That is 
correct. 

Q What kind of house was this place at 1255 New 
Hampshire Avenue? A It was—it had been made over 
from a residence, had been a former residence made over 
into an apartment house, one- and two-room apartments. 

Q Can you tell us how many apartments there were in 
that house? A Eleven. 

Q Eleven. And can you tell us who was managing 
and operating the apartment house? A We had an 
agent, Sandoz & Company, but Mrs. Pomeroy handled all 
of the innumerable number of details. 

Q Now, when you got on that train—by the way, Mr. 
Pomeroy, your intention was to come home, is that cor¬ 
rect? A That is correct. 

Q When you took the train, now, can you tell us where 
your son, Robert Livingston Pomeroy was living at that 
time? A He was living in Hopewell. 

Q And had he any plan to move to Washington 

59 at that time? A We expected he was coming 
down to Washington. 
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Q Where was he going to live? A He was going to 
take one of the apartments at 1255 New Hampshire 
Avenne. 

Q Now, had your wife arranged to fix np an apart¬ 
ment for him? A We expected to arrange it and fix it 
np after we got back. 

Q In other words, Mrs. Pomeroy had plans for fixing 
the apartment for Livingston and his new baby, is that 
right? A That is correct 

Q Now, when yon got on the train at Trenton, Mr. 
Pomeroy, can yon describe Mrs. Pomeroy’s spirits, how 
she was feeling? A Well, we were all thinking abont 
Livingston and his small family coming down, and look¬ 
ing forward to the relationship in the same apartment— 
I mean apartment bnilding. 

Q Well, wonld yon describe her spirits as good? A 
Excellent, very cheerfnl. 

Q Now abont how tall a woman was yonr wife? A 
I don’t know, I think abont five feet three or four. 

Q Was she in good health as far as yon know? 
60 A As far as I know she was in excellent health. 

Q Now, I think yon said yon both occnpied the 
same seat when yon got on the train, is that correct? A 
That is correct 

Q And how far did yon continue occnpying the same 
seat on the way down to Washington? A Until we got 
to Baltimore, nntil the train arrived at Baltimore. 

Q What was the condition of the car say with refer¬ 
ence to whether it was crowded or not crowded? A 
Well, it seemed to be filled np as far as seats were con¬ 
cerned nntil we got into Baltimore. 

Q This September 5th date, do yon remember the day 
of the week this was? 

• • • • 

A I don't recall 

Q Do yon recall whether September 5th was before or 
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after Labor Day that year? A I think it was after 
Labor Day. 1 

Q Now, when yon got to Baltimore, or the train got 
to Baltimore—by the way, were you sifting on the inside 
or outside of the seat? A I was sitting on the aisle. 

61 Q And can yon tell ns np until Baltimore what 
yon and Mrs. Pomeroy were doing, in addition to 

talking to each other? A Well, we were reading. 

Q Now, did yon change your seat after the train left 
Baltimore? A I went maybe two, three or four seats 
ahead. 

Q And for what purpose did yon change your seat? 
A It seems as though a number of people had gotten 
off at Baltimore and there were vacant seats, and I 
could have a chance to sit by the window, as I was 
reading. 

Q And did yon continue in that position, sitting in 
that seat until some time before the train arrived in 
Washington? A That’s right 
Q Now, Mr. Pomeroy, would yon describe to the Court 
and jury just exactly what happened, as far as yon can 
remember, immediately prior to the arrival of the train in 
Washington? A Well, shortly before we arrived at the 
station Mrs. Pomeroy signaled to me, I have forgotten 
whether she came np and touched me on the shoulder, or 
beckoned to me to come back, because I looked around, 
I remember that And knowing we were coming in she 
asked me to get the bags down from the racks, which I 
did. 

62 Q Did she have any conversation with you 
about going to the back of the car? A Yes, she 

said that she was going to get a little fresh air. 

Q Did she complain about the way she was feeling? 
A No, only she felt very warm, that her arms seemed 
to be w a rm. 

Q Now, this was just before getting into Union Sta¬ 
tion, is that correct? A That is right 
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Q Now, can yon tell ns what happened after that, if 
yon know? A I don’t know. 

Q Well, in any event, did yon get np and take the 
'baggage down? A I did after she had left the seat. 

Q Are yon able to tell ns any point on the Pennsyl¬ 
vania right-of-way where she left yon, or talked to yon? 
A I don’t know, sir. 

Q Now, that was the last time yon saw yonr wife 
alive, is that correct? A That is correct 

Q That is, she walked to the back end of the car and 
yon never saw her again, is that correct, alive? A That 
is correct 

63 Q Now, when the train pnlled into the Union 
Station, Mr. Pomeroy, what, if anything, did yon 
do there? A I just waited right at the seat becanse I 
thonght maybe she had gone into the ladies’ room and was 
coming back at any minnte. 

Q And do yon recall having a conversation with the 
brakeman, Mr. Harrison, who testified in this case? A 
A brakeman came through, and I asked him, because it 
had been three or four minutes after we had come into 
the station, I asked him if he would see if there was a 
lady in the ladies’ room. I didn’t like to open the door 
and go in. 

Q And then what happened, Mr. Pomeroy? A He 
said no. He went in and looked and said “No”, and by 
that time the car was empty so I got out. 

Q Where did yon go? A Well,* I looked np and 
down the platform, and I walked ahead and then I went 
all over the station from one end to the other as far as I 
could, went into the dining room, becanse we were going 
to have dinner there, to see if she had gone out and gone 
ahead, and gone in there, and I couldn’t find her any¬ 
where, and then I went into, I think the Station Master’s 
office and I asked if there was any way that she could be 
paged, or something of that sort, and I met a lady that I 
afterwards found out was a policewoman and I told her, 
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and asked her if she would go into the ladies’ room 

64 in the station, and told her what I was looking for, 
that we had just missed each other. 

Q Now, some time after that it was found that your • 
wife was found along the right-of-way of the Pennsyl¬ 
vania Railroad Company, is that correct? A That is 
what I have been told. 

Q • And how long after you got off the train was it that 
you found this information out? A I didn’t find that 
out until some time the next day because I went back. 
The Station Master suggested to me that I go on back 
home to my apartment and wait for a call from, I pre¬ 
sume from the station, and when I went back I called 
everybody up that I knew, went around to the local deli¬ 
catessen grocery to see if she had gotten in there, gone 
ahead and gotten things for supper, something like that 

Q Mr. Pomeroy, you have been traveling on the Penn¬ 
sylvania Railroad for some time? A Oh, yes, sir. 

Q From New York to Washington? A For years. 

Q Are you familiar with the operation of some of the 
doors of that train? A Yes. 

Q I will ask you if you are, or were, familiar also 
with your wife’s physical well being to the extent 

65 that you knew what her strength was? A Ap¬ 
proximately. 

Q Now do you have an opinion, Mr. Pomeroy, based 
on your observation of your wife, and your knowledge of 
your wife, whether your wife could open one of those 
doors by herself? 

MR. McKAY: I object to that question. 

THE COURT: Sustained. 

THE WITNESS: I beg pardon? That is sustained, 
sir? 

THE COURT: Yes. 

BY MR. SMOLLAR: 

Q Now, Mr. Pomeroy, who owns that apartment house 
at 1255 New Hampshire Avenue at this time? A It is 
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now owned by my son Livingston Pomeroy and my daugh¬ 
ter Mrs. Collins, and my daughter Josephine. 

Q You have no interest in the apartment house at 
1255 New Hampshire Avenue, is that correct? A No 
ownership interest, no. 

Q And that was left to your children, I take it by will? 
A By will. 

Q That your wife left at her death, is that right? 
A That is correct. 

Q Now, at the time you were living with your 

66 wife prior to September 5, 1950, how were you and 
your wife getting your support? A Of course, we 

had our apartment in—no, that is, we had one of the 
apartments, and this net, after payment of expenses and 
taxes, and so forth, is what we lived on. 

Q Did you also have a small income from your Hope- 
well property? A Yes. 

Q And what kind of property was it—that was Mrs. 
Pomeroy’s property, is that correct? A That is correct. 

Q What kind of property was that? A That con¬ 
sisted of a farm, about 250 acres, a house and so forth. 

Q About how much annual income was being derived 
from that farm, if you recall? A Well, I think about 
five or six hundred dollars. 

Q WTio does that farm belong to now? A It belongs 
to Mr. Collins. 

Q Mr. Collins? A That’s right. He owns part of it 
and my daughter Mrs. Collins owns the other part. 

Q You have had no title interest in that farm since 
September 5, 1950, is that correct? A I have none. 

67 Q Now, prior to September 5, 1950, can you tell 
us what the income was from your property, or 

your wife’s property, at 1255 New Hampshire Avenue? 
A Well, it was in the neighborhood of about $200 a 
month. 

Q Now, can you tell us generally what your wife’s 
activities were with reference to this apartment house at 


1255 New Hampshire Avenue? A Well, her activities 
were— 

Q Did she decorate, or did she have anything to do 
with the decoration? A Yes, decoration, and keeping the 
furniture in good condition, supplying new furniture 
where furniture had been all worn out, and that sort of 
thing, and seeing that the halls, the upkeep in the front 
of the house, and the house itself was always at the 
standard that she insisted upon. 

Q Now this was in the main a chiefly supervisory ca¬ 
pacity that she was doing this? A That is correct. 

Q Now after her death can you tell us whether you 
continued to occupy the same apartment? A Yes, I oc¬ 
cupied the same apartment until I left for Borne to stay 
with my other daughter, which wasn’t very long. 

Q Can you tell us what happened to the income 
68 of this apartment house after your wife’s death? 

Did it decrease, or stay at the same level? A It 
commenced to decrease. 

Q Now, this income was going to who after your wife’s 
death? A To the estate. 

Q Do you receive now, Mr. Pomeroy, since the death 
of your wife, do you receive any moneys for your sup¬ 
port from your children? A Well, they—I receive from 
them as long as they can make it out of the net income 
from the Washington property. 

Q That is they give it to you? A That’s right. 

Q Do they give you anything in addition to that, Mr. 
Pomeroy? A They have to, because it has gone away 
below what it used to be. 

Q Now, can you tell us what the net income generally, 
what the net income of this property has been in the last 
five years, since September 5, 1950? A May I consult a 
memorandum I have? 

Q Is this a memorandum you prepared? A Yes, sir. 
This is only an appraisement. Well, in 1950 I figured 
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there was about—I don’t know just—I am mixed up be¬ 
cause I have got this down as to what I estimated 

69 I received from my children and, of course, I 
considered that that was what they had gotten from 

the net income on their property. No, I am sorry, my 
notes won’t do that because that is on an entirely dif¬ 
ferent basis. 

Q Can you tell us what basis your notes are prepared 
on? A They are prepared on the basis of advances 
given me by my children, or loans. 

Q Can you tell us from your notes how much money 
you have received from your children since September 5, 
1950? 

THE COURT: Don’t you think that is irrelevant? 
Sandoz must have a record of the net earnings. 

MR. SMOLLAR: It is relevant insofar, Your Honor, 
that we determine he is being supported by his children. 

THE COURT: The measure of damages is his natu¬ 
ral loss. 

MR. SMOLLAR: That is correct. 

THE COURT: And that cannot be determined by how 
much his children have given him. They may have given 
him a hundred thousand dollars. 

MR. SMOLLAR: That is correct. As I understand 
it, his financial loss will be determined by the fact that 
his income ceased, lessened, on September 5, 1950. 

THE COURT: I don’t see where what the children 
have done has any relevancy. 

• • • • 

70 Q Mr. Pomeroy, do you remember where the 
ladies’ room was on the car you were sitting in 

with your wife, whether that was to the rear of the coach? 
A It was to the rear of the coach that we were sitting 
in, and coming from Baltimore to Washington we were 
on the right-hand side, and the ladies’ room was off on 
the left-hand side. 
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Q But directly in back of yon, is that right! A Dia¬ 
gonally in back. 

Q Diagonally in back of yon? A Yes. 

Q Now, did yon, yonrself, ever leave the car at any 
time between Trenton and Washington, between those 
points? A I have no recollection of having left the car. 

Q Now, did your wife, while she was living, and im¬ 
mediately prior to her death, ever do any of the heavy or 
lifting work around the apartment house? A No. 

MB. SMOLLAB: That is all the questions I have. 

Cross Examination 
BY ME. McKAY: 

Q Mr. Pomeroy, your wife owned this property 
71 from which the income was being received that yon 
and she lived on, that is correct, is it? A That is 
correct 

Q So, therefore, she was giving yon from that income 
what yon needed to live on, is that correct? A That is 
correct 

Q And as of today, is it not also true that your chil¬ 
dren are giving yon substantially the same income that 
yon received before to live on? 

MB. SMOLLAB: Your Honor, yon have already ruled 
that it was not relevant. 

THE COUET: If he wants to bring it out, then yon 
can go into it 

MB. SMOLLAB: All right 

THE WITNESS: That is what they are trying to do 
as far as they can make it, about the same. 

BY MB. McKAY: 

Q Would yon say yon are substantially in the same 
position financially that yon were before your wife’s 
death? A No. 

Q Now, did yon testify here—or I will ask yon: Had 
the train began to slow down at the time Mrs. Pomeroy 
asked yon to take the luggage down? A I think so. I 
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am not awfully clear on that, counsel. 

72 Q You think it had started to slow down? A 
I think so. 

Q And did it continue slowing down from that point 
until it stopped at Union Station? A I assume it must 
have, although I wasn’t interested at that time. I was 
interested with getting the bags out. 

Q You don’t recall that the train took any kind of 
an unusual lurch? A I don’t remember that. 

Q Or any other unusual motion after your wife left 
the car? A I don’t remember that it did. 

Q Will you say the train, based upon your previous 
experience in riding trains, was coming into Union Sta¬ 
tion in a normal manner? A It seemed so to me. 

Q At the time of this event, Mr. Pomeroy, would you 
say your wife’s health was normal? A As far as I 
know. 

Q And she seemed perfectly strong to you? A Per¬ 
fectly capable and normal and healthy. She never was a 
strong woman. 

Q She had ridden trains before this date, had she not, 
sir? A Yes. 

73 Q And, as a matter of fact, had she not gone 
up to Hopewell herself a few days before? A 

That is correct. 

Q And you followed her thereafter? A Yes. 

Q And she had ridden on this type of coach how 
many times, would you say? A Oh, I wouldn’t know. I 
couldn’t begin to say. 

Q Many times? A Many times. 

MR. McKAY: I have no further questions. That is 
ad. 

Redirect Examination 


BY MR. SMOLLAR: 

Q Mr. Pomeroy, Mr. McKay asked you whether you 
were in substantially the same position financially now as 
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yon were before the accident, and I believe yon answered, 
no. 

Could yon explain that? A Well, I am not receiving 
the same income. I mean to say, of course, it was income 
we jointly spent, but I just haven’t got it. 

MR. SMOLLAR: I believe that is all. 

Recross Examination 

BY MR. McKAY: 

Q May I ask one more question? 

74 Will yon say yon are receiving half as much as 
yon were before your wife’s death? A Well, I 

really don’t know, Mr. McKay. I think at least half or 
maybe less. 

MR. McKAY: That is all. 

THE WITNESS: I am sorry, I am not a bookkeeper. 

• • • • 

MR. SMOLLAR: I am offering the funeral bill in this 
case. Mr. McKay has agreed it can go in as Plaintiff’s 
Exhibit 2. 

THE COURT: There being no objection, it may be 
received and you may read it to the jury, or tell them the 
amount 

(Thereupon funeral bill described by counsel for plain¬ 
tiff was by the Court received in evidence as Plaintiff’s 
Exhibit No. 2.) 

MR. SMOLLAR: Yes, the amount of the fu- 

75 neral bill of Mrs. Pomeroy, as I have it in my 
hand and is marked Plaintiff’s Exhibit 2, is a du¬ 
plicate receipt of S. H. Hines Company, $208.50. 

If the Court please, I have no more testimony to offer 
at this time. I will rest my case as soon as we can read 
into the record the various stipulations which we are pre¬ 
pared to do now, as I understand it. 

THE COURT: Very welL 
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MB. McKAY: I made a list of these, Yonr Honor. It 
is quite informal Would you want me to hand it up? 

MB. SMOLLAB: Counsel for the Pennsylvania Bail- 
road Company, Your Honor, and myself, have stipulated 
to the following facts as being true: 

1. That Mrs. Pomeroy departed the train through the 
right rear door of day coach No. 1708 while the train 
was traveling in a southerly direction to Washington, 
D. C., and was killed when she struck the ground. 

2. We have agreed. Your Honor, and stipulated to the 
fact that her body was found at the base of Bailroad 
Signal Bridge designated on Plaintiff’s Exhibit No. 1 as 
1338-39, or rather, slant dash 39, and that the Signal 
Bridge was at the right of the track on which the train 
was being operated. 

3. It is further stipulated that the train was made up, 
the entire train was made up of an engine, two 

76 baggage cars, eight day coaches, the dining car, 
seven parlor and sleeping cars. That coach 1708 
was the seven coach in line. 

It is further stipulated that the distance from Sea- 
brook, which is to the north of the Signal Bridge, to the 
Signal Bridge is 9.02 miles, and that the distance from 
the Signal Bridge to the Union Station is 2.49 miles. 

It is further stipulated that the plaintiff is not claim¬ 
ing that any of the children to Mrs. Pomeroy have suf¬ 
fered any pecuniary loss as a result of her death, and 
that the only person claiming pecuniary loss is Mr. 
PomeToy, her surviving husband. 

It is further stipulated that the life expectancy accord¬ 
ing to the 1941 Standard Mortality Tables, that the life 
expectancy of one aged 69 years is 9.47 years, and we are 
asking the Court to take judicial notice of that fact. 

It is further stipulated that Mr. and Mrs. Pomeroy 
occupied coach 1708 between Trenton, New Jersey, and 
the District of Columbia. 

And I believe one more, that Bobert Livingston Pome- 
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roy is the duly qualified and acting executor of the es¬ 
tate of Elizabeth Pomeroy, deceased. 

MR. McKAY: That is correct 

THE COURT: Now, will you come to the bench. 

• • • • 

80 MR. SMOLLAR: Both Mr. McKay, represent¬ 
ing the Pennsylvania Railroad, and myself repre¬ 
senting Pomeroy, executor of the estate of Elizabeth 
Pomeroy, deceased, have agreed that the following figures 
may go into evidence and be read to the jury at this time: 

This is a letter from Sandoz, Incorporated, a real estate 
and insurance management concern at 2 Dupont Circle. 
The letter is addressed to me and states: 

“At the request of Mr. Pomeroy, we submit the follow¬ 
ing information of net income received by the Pomeroys 
on 1255 New Hampshire Avenue, N. W., for the 

81 years 1950, 1951, 1952 and 1953. 

1950: Elizabeth Pomeroy, that is the de¬ 
ceased, received $1924.84 

The estate of Elizabeth Pomeroy re¬ 
ceived 

Robert L. Pomeroy received 

The total of that, incidentally, is 

In 1951 Robert Livingston Pomeroy received 
In 1952 Robert Livingston Pomeroy received 
Eugene Pomeroy 

Or a total of 

In 1953 Eugene Pomeroy received 

which is the total for that year. 

The plaintiff rests, Your Honor. 

MR. McKAY: May we approach the benchT 
THE COURT: Members of the jury, you will retire 


75L11 

166.66 


$2842.61 

$2117.36 
$ 136.77 
1583.67 


$1720.77 

$667.05, 
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to the jury room as there are some legal questions that 
have to be determined. 

(Thereupon the jury retired from the courtroom.) 

THE COURT: You may proceed. 

MR. McKAY: May it please the Court, at this time 
I wish to make a motion for a directed verdict on behalf 
of the Pennsylvania Railroad Company on the ground 
that the plaintiff has introduced no evidence whatsoever 
from which the jury could find that the Pennsylvania 
Railroad was negligent, or indeed has given no reason 
for assuming that there is any basis for holding 
82 that the Pennsylvania Railroad is liable. All that 
we know, if the Court please, is that Mrs. Pomeroy 
departed mysteriously from a moving train of the de¬ 
fendant There is no evidence at all that the train was 
not being operated in a normal and proper manner. As 
a matter of fact, the evidence is to the contrary from the 
testimony of the plaintiff witnesses. The testimony is 
also that this car was not defective, it was in good work¬ 
ing order, it operated smoothly and easily and with no 
difficulty. 

(Argument had.) 

THE COURT: Gentlemen, this is a difficult question, 
a very difficult question. At this stage of the case I am 
not impressed with the plaintiff’s view that the doctrine 
of res ipsa loquitur applies because the elements, as I 
see it, are not present, or at least some of them are not 
present But I do think at the present time that there 
is enough to go to the jury on specific negligence, name¬ 
ly, the claim of the plaintiff that the defendant failed to 
exercise the highest degree of care to see that the doors 
remained closed. That seems to be in line with the cases 
cited, although the cases cited in those authorities did 
have other elements such as jerks and lurches. It does 
seem to me it is the duty of the carrier to furnish the 
highest degree of care to keep doors closed once they are 
provided. 
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Now, on proximate cause, there is no doubt that 

83 the doors were open and that the car was just 
pulling out of a curve at the time she fell, or de¬ 
parted from the train, as you say—I am using your 
words. It is the law of physics that centrifugal force 
operates to throw bodies away from the center. The 
door being open and the law of physics being in opera¬ 
tion, I should think it would not be unreasonable to sub¬ 
mit to the jury the question of proximate cause and that 
the door was open. That is the way I look at it now. I 
might change my view as I go along, and you may renew 
your motion at the close of all the evidence. 

MR. McKAY: The rails were banked, you will recall 
that 

THE COURT: Yes, they were banked, but still I 
don’t know whether the banking eliminates operation of 
centrifugal force. 

• • • • 

84 MR. McKAY: Your Honor, I think the defend¬ 
ant will rest. 

THE COURT: I thought you might 

Well, now, you have some prayers, haven’t you? 

• • • • 

(Thereupon ensued a discussion on prayers, and upon 
Plaintiff’s Instruction No. 3, the following ensued:) 

“PLAINTIFF’S INSTRUCTION No. 3 

“The Court instructs the jury that from the happen¬ 
ing of the accident involved in this case, if established 
by the evidence, there arises an inference that the proxi¬ 
mate cause of the occurence was some negligent conduct 
on the part of the defendant That inference is a form 
of evidence, and if there is none other tending to over¬ 
throw it, or if the inference preponderates over contrary 
evidence, it warrants a verdict for the plaintiff. 

85 Therefore you should weigh any evidence tending 
to overcome that inference, bearing in mind that it 
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is encumbent upon the defendant to rebut the inference 
by showing that it did, in fact, exercise the utmost care 
and diligence or that the accident occurred without being 
proximately caused by any failure of duty on its part” 

MR. McKAY: I certainly object to No. 3. I do not 
believe any inference arises from the happening of the 
accident. 

MR. SMOLLAR: That states the doctrine of res ipsa 
loquitur, Your Honor. 

MR. McKAY: I believe Your Honor said you would 
not instruct on that doctrine. 

THE COURT: No, I do not think it is applicable. I 
will hear you further if you care to be heard.. 

'MR. SMOLLAR: My contention is, Your Honor, that 
I am now to go to the jury on alternative theories. 

THE COURT: If you have the evidence to support 
them. 

MR. SMOLLAR: That is correct. Of course, I feel 
much like the Court of Appeals does, I do not really like 
the phrase res ipsa loquitur, but I wanted to cover every 
area that this Court might feel that there has been any 
direct proof. For example, there is no direct proof of 
how she left the train except that the door was 
86 open. I think from that standpoint, or at least I 
am attempting from that standpoint to invoke the 
doctrine of res ipsa loquitur because of the circumstances 
themselves, the open door, this law of specific negligence, 
the grossest kind of negligence, is a factor which would 
explain the propulsion from the train. Now when you 
get into the area of how she got off the train I then rely 
on the doctrine of res ipsa, that is, that the accident is 
unexplainable unless it can be explained in terms of negli¬ 
gence of the defendant. 

THE COURT: Well, I am not going to give it as I 
now see it. 

MR. SMOLLAR: Very well, Your Honor. 
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87 (Thereupon followed further discussion on pray¬ 
ers.) 

• • • • 

103 (Thereupon at 3:30 o’clock p.m., the jury retired 
to consider of its verdict.) 

(Thereupon, at 4:55 o’clock p.m., the jury informed the 
Deputy Marshal and the Deputy Marshal notified the 
Court that the jury was ready with its verdict.) 

(Thereupon, the Court having resumed the Bench, 
counsel for the plaintiff and counsel for the de- 

104 fendant, and the plaintiff being present, the jury 
was returned into the courtroom and the following 

occurred:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury 
agreed on its verdict? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: Do you find for the plaintiff 
or for the defendant? 

THE FOREMAN: We find for the plaintiff. 

THE DEPUTY CLERK: In what amount do you 
find for the husband, Eugene Pomeroy? 

THE FOREMAN: We, the jury, award Mr. Pomeroy, 
husband of the deceased, $16,500. 

THE DEPUTY CLERK: In what amount do you 
find for the funeral expenses? 

THE FOREMAN: $208.50 for funeral expenses. 

THE DEPUTY CLERK: Members of the jury, your 
foreman says you find for the plaintiff, and that you 
award the sum of $16,500 to the husband, Eugene C. 
Pomeroy, and that you find the funeral expenses in the 
amount of $208.50, and that is your verdict, so say you 
each and all? 

(The jury indicated in the affirmative.) 

THE COURT: You may excuse the jury. 

(Thereupon the instant trial was concluded.) 
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Itttttfi States (Emtrt of Appeals 

Fob the District of Columbia Circuit 
No. 12,912 

The Pennsylvania Railroad Company, Appellant, 

v. 

Robert Livingston Pomeroy, Executor of the Estate 
of Elizabeth Eagan Pomeroy, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 

The issue before this Court is clear and simple: Could 
a reasonable man conclude from the evidence adduced at 
the trial that the appellant was negligent and that such 
negligence was the proximate cause of the decedent’s 
death? 

THERE WAS NO EVIDENCE OF SPECIFIC 
NEGLIGENCE ON THE PART OF APPELLANT 

As shown in its main brief, appellant’s contention is 
that there was no evidence of negligence on its part, and 
the jury’s verdict necessarily was based upon specula¬ 
tion, conjecture and guesswork. 

The appellee, too, has conceded that at least some part 
of the jury’s conclusion may have “rested on speculation 
and conjecture” (Br. 8, 20), citing Lavender v. Kum, 327 
TJ.S. 645 (1946) as supporting the validity of a verdict 
partially so based. However, the very portion of that 
opinion quoted by appellee shows that a proper jury ver- 
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diet must be based upon “reasonable inferences” drawn by 
“fairminded men”; and the Supreme Court noted further 
that there must be an “evidentiary basis for the jury’s 
verdict” 

The jury’s verdict in the instant case does not merely 
“involve” speculation and conjecture as was true in 
Lavender v. Kum, supra. It rests entirely on specula¬ 
tion, conjecture and guesswork. There simply was no 
proof of the appellant’s negligence; no evidentiary basis 
for the jury’s verdict. 

1. Appellee’s attempt to show negligence on the part 
of the appellant begins with the basic premise that “the 
only reasonable inference which the jury could have drawn 
is that the deceased was caused to fall through the open 
door by the action of centrifugal force exerted while the 
train was rounding the curve.” (Br. 9-10). This state¬ 
ment is completely inconsistent with the uncontradicted 
evidence that: 

(1) The curve was a “very moderate” curve. (J.A. 

22 ). 

(2) The train had begun to slow down. (J.A. 49- 
50). 

(3) There was no unusual motion of the train. 
(J.A. 50). 

(4) The track was banked to offset contrifugal 
force. (J.A. 23). 

It would be unreasonable to conclude that the deceased 
was caused to fall through an open door by centrifugal 
force simply because her body was found about 600 feet 
from the end of a 2,800-foot curve, even if there was no 
additional evidence. But here, in addition to other posi¬ 
tive and uncontradicted evidence to the contrary, we have 
the testimony of the sole beneficiary, who twice was pre- 
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pared to testify in this case, that there was no unusual 
motion and that the train was operated in a normal 
manner. 

How could a perfectly healthy person, in the absence 
of carelessness on her part or a fainting spell or pos¬ 
sible deliberate action, be thrown through an open door of 
a train rounding a “very moderate” curve without unu¬ 
sual motion, bearing in mind that the train had been on 
the curve for a distance of 2,200 feet, that there were 
convenient handholds in the vestibule, that the trap had 
not been opened, and that the vestibule door was some 
distance away from the center line of the car? The only 
answer which appellee attempts to give is one based on 
alleged common experience “that a passenger walking 
down the aisle of a train, or attempting to eat, will no¬ 
ticeably be affected by” centrifugal force as a train rounds 
a curve. This statement is a complete non sequitur, and 
represents still another effort to guess facts into the rec¬ 
ord in the face of uncontradicted testimony of the sur¬ 
viving husband to the contrary, i.e., that on this train at 
this time there was no such noticeable force. 

2. The next contention made in appellee’s brief is that 
the jury had a basis for believing that the door was 
already open before the deceased reached the vestibule. 
There was no proof whatever of this; however, appellee 
attempts to circumvent that difficulty by contending that 
the appellant expressly conceded on the first appeal of 
this case that it was “highly improbable” that the de¬ 
ceased could have opened the door. We point out that 
this case was first appealed after the trial court directed 
a verdict in favor of this appellant following this appel¬ 
lee’s opening statement In the opening statement, this 
appellee’s counsel stated that it was “highly improbable” 
that the deceased could have opened the door. Neces¬ 
sarily, this appellant had to accept that as a fact for the 
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purpose of the first appeal. Such a necessary concession 
in the earlier appeal has no materiality in connection 
with this appeal which has been taken after trial of the 
case. Indeed, the only evidence bearing on the deceased’s 
ability to open the door is that she undoubtedly could 
have done it—she w’as “perfectly capable and normal and 
healthy”; she had ridden similar coaches many times 
(J.A. 50); and the door opened smoothly and without 
difficulty. (J.A. 35-36). 

Again, w r e point out that on the basis of the evidence 
it is a reasonable conclusion that the door was opened by 
the deceased, since she went into the vestibule for the 
stated purpose of getting fresh air because she felt very 
warm. 

But, even if it were reasonable for the jury to conclude 
that the deceased did not open the door, that conclusion 
does not even partially support a finding of negligence 
on the part of appellant. There is, as emphasized in 
appellant’s main brief, no evidence whatsoever as to who 
opened the door or whether it vras open for so long a 
time that appellant, in the exercise of the duty of care 
owing to the deceased, should have discovered and closed 
it. # 

Contrary to appellee’s contention, we do not attempt to 
justify appellant’s conduct “by the assertion that the 
jury vras required to know’ the precise length of time 
during wiiich [appellant’s] negligence continued.” (Br. 
15). This contention reveals clearly the error of the rul¬ 
ing of the trial court. For it necessarily assumes that 
the bare fact that a door is open, no matter for how long 


* Appellee has, on several occasions in his brief, erroneously 
translated the standard of care as laid down by this Court in 
Pistorio v. R. & E. Co., 46 App. D.C. 479 (1917) from the “high¬ 
est degree of care” which “only means reasonable care in the 
superlative degree” to “superlative degree of care.” (Br. 8,14,15). 


5 


a time, is evidence of negligence. Such a rule, as stated 
in appellant’s main brief, would require either the posting 
of a continuous guard at all vestibule doors, or make the 
appellant an insurer of the safety of its passengers, or 
both. 

Before appellant can be held to be negligent because of 
an open door, there must be at least some evidence the 
door was open for such a period of time that appellant 
should have discovered it. Compare Dolan v. Boston & 

Maine B.R., -Mass.-, 105 N.E. 2d 376 (1952) (No 

evidence of unreasonable delay in closing platform gates); 
Akin v. Chicago & N. W. By. Co 21 F.2d 1000 (8th Cir. 
1927) (Duty of care not violated by a thin film of ice on 
vestibule where no showing of lack of due care in not 
discovering and removing it). Here, there is none. 

3. Appellee injects one additional speculative note into 
this case by stating that the door might have come open 
because of some defective mechanism or a failure to latch 
properly. He states that the ticket collector’s inspection 
“could have consisted of no more than a glance . . . .” 

This, of course, is sheer conjecture and “only serves 
to show the extent to which speculation may run, where 
there are no facts by which it is guided or limited.” Hart 
v. St. Louis S . F. B. Co., 80 Kan. 699, 102 Pac. 1101 
(1909) (See App. I, appellant’s main brief, p. 38). 

Not only are there no facts to support this speculative 
proposition, the uncontradicted evidence is to the con¬ 
trary. The testimony was that the doors were inspected, 
that they were not defective, and that they were closed 
from Baltimore until a point between Seabrook and the 
place where the deceased was found 

Nor can the appellee avoid the impact of this testimony 
by saying that the jury was not bound by all of the testi- 
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mony of the ticket collector. Disbelieving the witness 
does not in some manner supply affirmative evidence nec¬ 
essary for a finding that appellant was negligent Ap¬ 
pellee is completely unwarranted in his contention that 
positive testimony of his own witness that the door was 
inspected and was free from defects can be translated 
into testimony that the door was not inspected and was 
not free from defects. This assertion that the witness 
lied at one point, told the truth a moment later, lied again, 
then spoke truthfully, etc., while under oath, is a fantastic 
position for the appellee to take. The fantasy becomes 
more apparent when it is realized that the witness had 
not worked for the appellant for two years, he was the 
appellee’s witness, and appellee did not examine him at 
all as to the adequacy of his inspection or the condition 
of the door. Obviously, he had no motive to lie, and un¬ 
doubtedly he told the truth to the best of his recollection. 

4. One last word on the speculation which has riddled 
this case: Appellee quotes at some length from Judge 
Pine’s opinion, and lays emphasis on the contention to the 
effect that passengers become restive as a train ap¬ 
proaches a station, and this should have alerted the ap¬ 
pellant’s agents to even greater caution and care than 
otherwise required. 

The only evidence on the point is that the ticket col¬ 
lector was at the precise time involved’ on his way through 
his coaches. Moreover, although passengers do become 
restive at such a time, in day coaches they are generally 
found attending to their luggage—the very thing the 
evidence shows the Pomeroys were doing—and not loiter¬ 
ing in vestibules. 

THE DOCTRINE OF RES IPSA LOQUITUR 
IS NOT APPLICABLE TO THIS CASE 

In reply to this portion of appellee’s brief, appellant 
will only briefly state that the cases of Washington An- 


napolis Hotel Co. v. Hill, 84 U.S. App. D.C. 418, 174 F.2d 
157 (1949) and Safeway Stores, Inc. v. West, 86 U.S. App. 
D.C. 99, 180 F.2d 25 (1950), are completely distinguish¬ 
able on their facts from the instant case. 

It is pointed out that insofar as the “control” prerequi¬ 
site is concerned, the defendant must be shown to have 
control over the “cause” of the accident. In the Wash¬ 
ington Aimapolis Hotel case, the cause of the action was 
not the sitting in the chair; nor was the cause of the 
accident in the Safeway Stores case the opening of the 
door. In the first named case, the cause was the defect 
in the strength of the chair; in the second named case, 
the cause was a defect in the mechanism of the door. 

But here, under appellee’s theory in this case, the cause 
of the accident was the opening of the door. This was 
not within the control of appellant. Passengers have the 
right to go from car to car. Moreover, the appellant was 
not under a duty to lock vestibule doors. And, finally, 
the opening of a door is an act which could have been 
performed by a third party in addition to the appellant 
or the deceased. 

As stated' in its main brief, appellant also contends 
that the other two prerequisites for the application of 
the doctrine of res ipsa loquitur are not present in this 
case. 

CONCLUSION 

The judgment of the Court below should be reversed 
and judgment entered for appellant with costs. 

Respectfully submitted, 

Hugh B. Cox 
James H. McGlothlen 
James C. McKay 
Harold M. Willcox 
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ANSWER TO APPELLEE’S PETITION FOR REHEARING 

I 

On November 15, 1956, the Court issued its decision in 
this case reversing the judgment of the trial court with 
directions to enter judgment for the appellant. The bases 
for the ruling in essence were that (1) there was no evi¬ 
dence from which the jury could infer that the ticket col¬ 
lector was negligent in carrying out his duties, or that the 
railroad was guilty of negligence in any respect, (2) there 
was no showing that the open door was the proximate 
cause of Mrs. Pomeroy’s death, and (3) there was no basis 
for the application of the doctrine of res ipsa loquitur to 
the facts of the case. 

The Court pointed out in its opinion that the “swinging 
doors could be explained by any of various conjectures — 
e.g ., that Mrs. Pomeroy or a third person opened and failed 
to secure the doors against the bulkhead, or that the 
latches on the doors were defective, or that the doors 
were not fully closed when previously inspected.” (pp. 
13-14). However, as the Court also pointed out t it was 
impossible for the jury to determine which of the above 
explanations was correct without resorting to speculation 
and guesswork. 
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Appellee, at the outset in his petition, re-emphasizes 
the degree to which the jury was required tospeculate and 
guess in arriving at a finding of negligence on the part of 
the railroad. He states that several theories of negligence 
were advanced by appellee during the trial, listing three 
of them. He also points out three additional possibilities 
which could have explained the opening of the doors. Ap¬ 
pellee then in effect asserts that, although there was no 
proof supporting any of his theories of negligence and 
notwithstanding that there was affirmative proof negating 
all of them, the jury, by disbelieving the affirmative testi¬ 
mony of appellee’s witnesses, could have found positive 
facts showing negligence where no such facts existed. In 
the first place there was no basis for the jury’s disbeliev¬ 
ing the witness. And, in any event, this unique rule of 
evidence which would permit unproved facts supporting 
plaintiff’s “possible theories’* automatically to rush into 
the vacuum created by a complete absence of any facts 
must be rejected. 

The assertion by appellee that his witness told the 
truth about facts which seem helpful to appellee’s case 
{e.g. t that he saw the open doors and did not consider it 
unusual), lied a moment later about a fact which seems 
harmful to appellee’s case ( e.g that the doors were not 
defective), spoke truthfully about still other facts, and 
then lied again, etc., is an unreasonable position for ap¬ 
pellee to take. This is particularly so in view of the fact 
that there was no showing whatever that the witness was 
hostile to the appellee, and that, although he was appel¬ 
lee’s witness, appellee made no effort to examine him as 
to the adequacy of his inspections or the condition of the 
doors. Even the appellee can advance no hypothesis to 
explain the motivation for such unlikely behavior by the 
witness. In any event, it is clear that failure of the jury 
to believe the witness’s testimony to the effect that he 
was not negligent would not and could not create positive 
evidence that he was negligent. 
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There are no arguments or theories of any substance 
advanced in the appellee’s petition which have not al¬ 
ready been urged before this Court. It is clear from both 
the majority and dissenting opinions that all of appellee’s 
contentions were given careful consideration by the Court. 

In view of the foregoing, it is respectfully requested 
that appellee’s petition for rehearing be denied. 

Respectfully submitted, 

« 

James h. mcGlothlin 
James C. McKay 
701 Union Trust Building 
Attorneys for Appellant 


I hereby certify that a copy of the foregoing Answer 
was mailed to Hyman Smollar, Wyatt Building, Washington, 
D. C., attorney for the appellee, in the U. S. mails, post¬ 
age prepaid this 27th day of December, 1956. 


James C. McKay 


